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TRUST SERVICE 
in St. Louis 


For more than three decades the Trust Depart- 
ment of Mercantile-Commerce has been rendering 
responsible and efficient fiduciary service in St. 
Louis. Extensive facilities have been developed. 
The department is experienced in every phase of 
corporate and individual trust work. 


We invite inquiries from banks, corporations or 
individuals desiring any form of fiduciary repre- 
sentation in this territory. 


Mercantile-Commerce 
Bank and Trust Company 


Locust ~ Eighth ~ St. Charles 
St. Louis 


Member Federal Deposit Insurance Corporation 
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Y OUR New York correspondent 
has a desk just at our elbow! 


Upon receipt of a request from you 
to transfer funds to your credit in 
New York, balances maintained by 
us in the principal banks there 
make possible instantaneous debit 
and credit entries. 


Our own telephone lines into New 


York bridge the gap of time and 
distance. Thus, as in every service 
rendered by this Bank, all avoid- 
able delay is eliminated. 


coco BEE cece 


PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 


PHILADELPHIA, PA. 


Capital and Surplus $30,000,000 


Member of Federal Deposit Insurance Corporation 
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Chartered 1842 


ONLY ONE 
dt Ste Maul 


A number of insurance companies can point to a 
95-year record. 


Many are known for conservative management and 
unquestioned financial strength. 


Many issue policies which are non-assessable, and 
some write contracts which participate in profits 
and thus reduce the net cost of insurance protection 
to their policyholders. 


Many receive business through brokers, thus en- 
abling policyholders to be represented by specialists 
who act entirely in their interests. 


But Atlantic is the only insurance company known 
to us about which all of the foregoing statements 
can be made. This unique combination offers special 
advantages, both to brokers and to their clients. 


Review with your broker your goods-in- 
transit, fire, yacht, jewelry, fur, fine arts and 
registered mail insurance needs. Ask whether 
your risks will qualify for Atlantic insurance. 


mow] ATLANTIC 


TRANSPORTATION 


FINE ARTS « JEWELRY : M_U UT U A L 


Atlantic Building 


FUR + REGISTERED MAIL 49 Wall Street I N ~ U R A N E 
FIRE INSURANCE NEW ees q O M P A N yY 


Baltimore ¢ Boston ¢ Chicago ¢ Cleveland « Newark ¢ Philadelphia 
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SOLD 


IN 49 HOURS “SELLING -TIME,” 


$1,483,226 


OF CLOSED BANKS’ REAL ESTATE! 


Such were the results of the auction sales recently conducted by 
my associates and myself to liquidate the realty holdings of 
Closed National Banks in Westchester, Queens and Nassau 
Counties, N. Y.; and in Hudson, Bergen and Essex Counties, 
N. J. 

For years, these real estate assets had remained “frozen,” 
despite systematic efforts to market them by private sale. Yet, 
in 49 hours of auction selling, more than 251 properties were 


turned into cash for the benefit of Closed Banks’ depositors. 


Institutions desirous of marketing real estate quickly and 
economically are invited to discuss with us the “auction method,” 


and to learn its unique advantages. 


Attention is also directed to our Analysis & Report Service, 
which is relied on by important corporations, banks, individuals, 
estates and trusts throughout the United States, as an authorita- 


tive guide on the subject of real estate holdings. 


, INC. 


67 Liberty Street, N. Y. BArclay 7-7000 
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It’s Our Job to Manage 


Fstates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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Where Thor a Wife - 
Thores a Will 


ILLUSTRATED BY 


By 
KATHERINE BLEECKER MEIGS 


President, New York League of Business and 
Professional Women, Radio Commentator and 
Social Secretary, Postal Telegraph Company. 


Cardwell S. Higgins 


66 OUR deal, my dear,” said Edith 
Pritchard, as she and her husband 
settled down to their weekly bridge game 
with the Nortons. “Did you hear about 
Mrs. Bradley giving up her lovely home? 
I thought Jim Bradley had left her fair- 
ly well off.” 
aan hea ng Ried “He did, but I understand the estate 
as head of the family, he in- was left in quite a mess,” John Pritch- 
sisted that Alice divide her ard replied. “The insurance and cash 
husband's personal effects bo- were not large enough to cover the costs 


fore his brother and sisters : 
went back to their homes. of settling and transferring the estate, 
655 
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so she probably had to give up the house 
to get some ready cash.” 

Tom Norton turned toward his wife. 
“Well, Alice, that’s rather a coincidence. 
I just made my will this morning and 
named you executrix.” 

“How marvelous of you”, exclaimed 
Edith who followed her remark with a 
reproachful glance at her husband. 
“John has made a trust company his ex- 
ecutor. I have always thought it nicer 
for a man to leave everything to the 
care of his wife.” 


Maybe Our’s Is Different 


“Maybe our case is a little different,” 
said Alice, trying to be tactful. “You 
know, I had several years of business 
training before we were married. Per- 
haps that is why Tom thinks I am cap- 
able of managing his estate.” 

Edith shot another reproachful glance 
at her husband as if to accuse him of 
underestimating her mental ability. 

“It is my definite opinion,’”’ he said to 
Edith, “with all due respect to Alice, 
that time, trouble, and money are saved 
by having an estate handled by a pro- 
fessional trustee. The job is too big, in 
these days, for one woman, or for that 
matter, for one man, no matter how 
capable and well-meaning.” 

“But it seems silly, John”, Alice ex- 
postulated, “to pay an executor’s fee 
when I could keep it right in the family.” 
She felt very secure in her own abilities. 

“Perhaps”, answered Pritchard, “but 
the fee is small, just a drop in the buck- 
et. And in inexperienced hands the buck- 
et would leak ten times that much. I’ve 
seen it happen too often.” His hand rest- 
ed gently on Edith’s shoulder. “While 
I am alive and bringing in a steady in- 
come, an unlucky buy or a wild specula- 
tion makes only a slight difference to us 
financially. But with my death, my sal- 
ary ceases. Edith will then have to de- 
pend for a livelihood upon the return 
from my investments. She can’t afford 
to make mistakes.” 

* * * * 
S they watched their guests drive 
away, John Pritchard put his arms 
around his wife’s shoulders. “Of course 
Tom was kidding you,” he said, “I don’t 
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doubt your ability in business matters 
for a minute. I just can’t see this idea 
of handing over the burden of executor- 
ship to your wife. I doubt if Tom knows 
all it involves, and.some day I'll explain 


my reasons to you.” 
* * * * 


| But neither of the Pritchards had any 
premonition that night how soon this 
discussion would take a realistic turn. 
Two weeks later Tom Norton dropped 
dead in his office. A big, florid man in 
his vigorous forties, his death came as a 
shocking surprise to everyone who knew 
him. Alice Norton was completely pros- 
trated and it was weeks before she was 
able to resume her regular duties and 
responsibilities. What energy she could 
summon had to be spent in the thank- 
less and unending tasks of the estate. 
* * * * 
LICE NORTON dropped the tele- 
phone receiver. The doorbell pierced 
her ears. Why couldn’t the rest of the 
world leave her alone? There were so 
many people trying to advise her, trying 
to sell her something, offering her their 


pity. She sank down on the chair before 
a desk piled with papers. and reports in 
utter confusion. 

What was it the probate officer had 


said? Estate tax returns, inheritance 
tax waivers, income tax, inventory the 
assets, dispose of specific bequests .. . 
The whole business was a weary blur. 
She would have to go see him again. 
Alice shuddered. The bustle and strange- 
ness of the probate office had reduced her 
to quaking timidity the first time. 

Special bequests seemed the problem 
uppermost in her mind. Alice had in- 
tended to go about it calmly. Horace 
Norton had other plans. Assuming his 
position as head of the family, being the 
oldest brother, he insisted that Alice di- 
vide her husband’s personal effects be- 
fore his brothers and sisters went back 
to their respective homes. There were 
a great many possessions Tom had prom- 
ised them in past years, and these might 
as well be distributed immediately and 
without any sentimentality. 

Tom’s sister demanded the loan of a 
thousand dollars. She claimed Tom had 
practically promised to put her Junior 





TRUST COMPANIES 


through school. “I simply don’t know 
what I’ll do if I don’t get that money”, 
she had wailed. 


There’s a Lot of Difference 


LICE bent her head on the desk from 
sheer weariness. “Perhaps I could 
cope with it”, she thought, “if I weren’t 
so completely tired and unnerved.” She 
realized dimly that certain bills had to 
be paid immediately—others could wait. 


She tapped her fingers to her head. “But 
I don’t know which are which.” 


Her two boys, coming home from 
school, tip-toed quietly up the stairs. 
She recalled that the probate officer had 
said that, as guardian of the children, 
the court would require her to keep an 
itemized account of all receipts and ex- 
penditures. Or was her fatigued mind 
just imagining it. 

The shock of her husband’s death and 
the worries which followed it brought 
about a nervous reaction which necessi- 
tated Alice’s going South to rest for sev- 


Alice sighed with relief 
as she realized what a bur- 
den had been lifted from 
her shoulders. 


eral months. Tom’s family fumed while 
inevitable delays took place. 


HILE she was in Charleston, Alice 

met Mrs. Newson, the widow of a 
man who had been in Tom’s company. 
Mrs. Newson said that her husband had 
made a Trust Company executor of his 
estate, leaving a trust fund for her and 
the children to save heavy taxes. Alice 
listened interestedly. 

“It seems”, Mrs. Newson explained, 
“if money is left as a gift instead of 
placed in a trust fund, it can be subject 
to two taxes instead of one. With our 
federal inheritance taxes what they are 
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today, capital shrinks rapidly. I feel 
that only the foresight and conservatism 
of the bank has saved me from many 
hardships which have been facing so 
many of my friends in these last hectic 
years. 

“You know, there’s a lot of difference 
between Housekeeping and Homekeeping 
—I know I couldn’t have done both suc- 
cessfully”, Mrs. Newson continued. “The 
finest thing is the sense of security a 
good trust company gives you. If it mis- 
manages an estate, it must make good 
the law sees to that. Furthermore every 
trust company is examined regularly, 
whereas an individual executor is never 
checked up, except when it’s all over, and 
the court can’t get blood out of a turnip. 
No matter how good a friend you choose 
for an executor, you have no assurance 
his management will be successful.” 


Alice felt her skepticism diminishing. 
“But”, she objected, “could you talk over 
your affairs with a comparative stranger 
in a bank as you would with a family 
friend? I should think it would be dif- 
ficult to bring your financial and personal 
problems to such an impersonal atmo- 
sphere.” 





no”, Mrs. Newson 
emphatically replied. “Impartial is the 
word, not impersonal. I had the same 
doubts you have. But the officer with 
whom I dealt was most friendly and 
kind. You see, he knows what it means, 
and what’s just as important, what can 
be done. In fact, when fifteen-year old 
Dick began to get out of hand, he even 
made arrangements to send the boy to a 
good boarding school. If it had not been 
for his assistance, I don’t know what I 
would have done with Dick. I can truly 
say, Alice, that the advice and aid of the 
bank officials in business and financial 
problems, has made it possible for me to 
be a homemaker for my children instead 
of a house keeper.” 


“My goodness, 


ORACE’S frequent letters urging 

her to return, that proper distribu- 
tion might be made of Tom’s possessions 
and heirlooms, shortened Alice’s visit 
south. Her ideas, however, had already 
taken a different slant. 
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The Pritchards met her at the train. 
They arranged to have Mr. Fawcett, 
Tom’s competent, grey-haired old lawyer 
who had drawn the will several years 
ago, pay her a visit that evening. 

Mr. Fawcett’s advice was blunt. “I 
can naturally assist you with many of 
the details, Mrs. Norton, such as filing 
notice with the Federal Collector of In- 
ternal Revenue, advertising for debts, 
listing accounts with vouchers attached, 
and make requests to court for judicial 
settlement, and other such matters.” 

Alice was incredulous at the enormity 
of the problems which handling an estate 
entailed. 

“But taxes today are a pretty compli- 
cated affair and investment changes 
have become a subject in themselves. I 
do not feel myself as qualified to handle 
them as trust experts who have special- 
ized in that particular field. After all, 
if you have a toothache you consult a 
dentist, don’t you? You call the doctor 
when you are feeling ill. In his own line, 
a trust officer occupies the same posi- 
tion.” 

Alice was impressed with the logic of 
his argument and frankly admitted so. 


“T hate to admit to human frailty this 
way”, Mr. Fawcett laughed. “But trust 
companies have advantages over even the 
best private executors. There is no 
chance of a trust company moving 
abroad—and you know now that an ex- 
ecutor must always be on the spot when 
business is’ to be transacted—becoming 
an habitual drunkard or losing its sanity, 
becoming bankrupt, neglecting the trust, 
becoming incapable through age or ill- 
ness, dying before the testator, abscond- 
ing, or a host of other human ills. And 
one of the most important of all, the 
Trust Company is financially respon- 
sible.” 


A Broader Pair of Shoulders 


Alice asked Mr. Fawcett to get in 
touch with the trust officer. Between 
them they had the appraisals made, took 
care of all the State and Federal tax 
returns, investigated the claims, had the 
personal property tax assessment ad- 
justed, and the securities transferred. 
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They suggested the stocks Alice should 
hold for a firmer market, and those it 
would be wisest to liquidate immediate- 
ly. An irrevocable trust fund was set 
up, subject to her approval, for her sons. 
They gave further advice as to annui- 
ties for herself and the boys. 

The trust company was able to handle 
Tom’s brothers and sisters without the 
emotional complications which had so 
harassed Alice. They answered the fam- 
ily letters regarding the will settlement. 
Before their efficiency, outrageous de- 
mands and requests for loans without 
proper security and even a few fraudu- 
lent claims melted away. 

Gradually the snags and obstacles that 
had surrounded Tom’s estate began to 
disappear and a balance of 
income began to come in. 
Alice sighed with relief as 
she realized what a burden 
had been lifted from her 
shoulders. 

Making her executrix 
had seemed a _ courteous 
gesture to Tom. That she 
might actually have the 
care of dealing with debt- 
ors, creditors, brokers, tax- 
es and mortgages, had 
never occurred to him. 
Tom, if he thought con- 
sciously of it at all, had 
imagined himself living to 
be an old man. His money would have 
been settled on the boys as they reached 
manhood. He himself had intended to 
retire from business and live on the in- 
come of a few safe investments the rest 
of his and Alice’s life. Winding up his 
entire estate had seemed a simple mat- 
ter to him. 


Just the Three of Us 


As the pressing worries lifted and she 
resumed a more normal outlook on life, 
Alice invited the Pritchards to dinner. 

“Just the three of us,” she apologized, 
“but it is because I want to talk so free- 
ly to Edith. 

“Do you remember our talk at the 
bridge party so long ago? My ideas have 
changed a good deal since then. I was 
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unable to comprehend how shattering an 
experience is the death of a husband. 
When one is under that emotional 
strain, even to the most callous, to have 
the business responsibilities of a life- 
time thrust upon you is a terrible mis- 
take. It is not only the routine matters 
of settling an estate. The constant 
pressure of well-meaning friends and 
relatives, the calls from strangers who 
have heard of your inheritance, the ad- 
vice from every side make you doubt 
your sanity.” 


“When Tom told me he had made me 
executrix, it seemed so remote I hardly 
thought it applied to me. I can see now, 
oh, so clearly, the fallacy in his idea 
and mine that it would save money for 
me and the boys. John was 
quite right that night. My 
fee to Mr. Fawcett and 
the commissions to the 
bank _ will . undoubtedly 
amount to much more than 
my own fee, but they have 
already paid that back in 
savings to the estate.” 

“Exactly”, John joined 
in. “Tom left a lot of 
money, Alice. Although he 
was so careful in making 
it and investing it well, he 
never realized what a re- 
sponsibility and risk he 
was leaving you. Being 
an executor is no longer a simple formal- 
ity—it’s a full time job.” 


No More “Muddling Through” 


Alice turned to Edith. “Don’t ever 
persuade John to change his will, mak- 
ing you executrix. The position may 
sound intriguing but I know I found 
even my own business training entirely 
inadequate.” 

“You see, Edith, there is a real dis- 
tinction between one’s intelligence and 
one’s business experience. You have to 
pay for business experience, sometimes 
dearly. John found that out early in 
life, at the expense of his savings. But 
if you wish to purchase that experience, 
it will have to come from the body of 
the trust estate. That is a rather high 
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price, especially when you have young 
children who are dependent upon you for 
a number of years.” 

Alice Norton’s words have doubtless 
been echoed by other widows many times 
since. Feminine advancement is of eco- 
nomic and social importance to the coun- 
try. Recognition of the advantages of 
clean-cut administration over the old 
“muddling through” methods, built on 
sentimentality and optimism, will be 
made by astute modern women every- 
where. As the beneficiaries of most of 
the estates left today, theirs is the great- 
est opportunity to see that the financial 
house is put in order by a sensible will 
and adequate insurance and kept in or- 
der by an experienced executor and trus- 
tee. 


[Reprints of the above article, available 
from Trust Companies Magazine, should be 
a most effective means of securing the in- 
terest and good will of women, either as 
prospects for trust services or as wives 
who would find this a very graceful way 
of bringing to their husband’s attention, a 
matter of vital concern to them.] 


* * * * 


THE WILL-MAKER 


I love my wife, and just to prove 
Mine is the love that sticks, 

I’ve made my will and I have named 
Her sole executrix. 


She knows home cooking like a book 
(Her biscuits aren’t like bricks). 

She plays a lovely game of bridge; 
She’s sole executrix! 


She thinks a bond is like a stock, 
Knows four per cent from six; 

She knows a mortgage—iwe have one; 
She’s sole executrix. 


She knows the house is real estate, 
(Her probate law is nix), 

But she can take her lawyer’s word, 
My sole executrix. 


She’ll have the power to buy or sell 
(Including golden bricks), 


But what of that? 
As sole executrix. 


CLAUD CHILTON. 


I’ve honored her— 
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Rust on the Old Tin Box 


The day of the tin box idea of invest- 
ing has gone and an alert investment 
policy, like that of the trust departments 
of large banks has taken its place, said 
Frank P. Bennett, Jr., Editor of the 
United States Investor, speaking before 
the December meeting of the Boston Life 
Insurance & Trust Council. A few years 
ago, the notion was very common among 
investors that some securities can be put 
away in the old tin box and forgotten. 


The usual test for selecting these was 


the list. Many a man felt competent to 
pick investments for himself, by consult- 
ing the list of securities established by 
the law for investment by savings banks, 
and left a substantial estate to his wife 
and children knowing that they would 
have this list for their guide. The safe 
deposit box of many an individual bears 
testimony to how much influence this list 
had. 

Mr. Bennett presented some striking 
figures showing what has happened in re- 
cent years to securities on the legal list. 
In 1911, 52 issues of the Boston & Maine 
were legal for savings bank purchases 
but only one Boston Maine issue is legal 
for savings banks today. From the 
Boston & Maine, Maine Central and New 
Haven combined 93 issues were legal in 


' 1911 and only 7 are legal today. There 


were 38 legal issues of the Chicago & 
Northwestern and the Chicago, Milwau- 
kee & St. Paul but none are now legai. 
There were 39 issues of street railway 
bonds legal in 1911 and only 8 are legal 
now. If one had bought these issues and 
locked them away one would have suf- 
fered horrible losses. The mere fact that 
real estate mortgages are lawful for the 
purchase of savings banks, when they 
are based on 60 per cent of the worth of 
the property can have proved equally 
misleading. Savings banks have discov- 
ered that foreclosures are much more 
common nowadays than used to be the 
case. 

He stated the belief that the proceeds 
of life insurance policies would often bet- 
ter be paid in trust to the trust depart- 
ments of good banks than outright to 
any man’s heirs. 
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How many of these 27 jobs is 
KARDEX simplifying for your bank? 


OW can you tighten your control over complex, detailed 

banking operations? ... Make sound decisions without 
wading through reams of records? ... Get your facts and figures 
faster for efficient service to depositors and stockholders? 
The time-tested answer is Kardex. For twenty years and 
more Remington Rand has worked closely with thousands of 
banks ... has developed time-saving, work-saving systems for 
all banking departments. 
27 NEW METHODS. The result today is twenty-seven different 
Kardex visible systems. Each represents the most modern 
and effective method of executive control, plus easier mainte- 
nance of records. 
As pictured below, visible Kardex signals highlight vital 
facts so that they can be seen, checked and analyzed at a glance. 
Daily reference is speeded up; errors cut to a minimum. See 
at a minute’s notice how any or all department records stand. 
Management control with Kardex comes as a by-product of 
records which every bank must have in one form or another. 
Phone or write Remington Rand Inc., Dept. B-312; Buffalo, N.Y. 


| al aol oe! oe! owl 


A glance at the famous 


TELL-TALE EDGE 


tells you what you 
want to know 


See how your mort- 
gages stand... ata 
glance! Kardex sig- 
nals warn when pay- 
ments, interest, taxes or 
insurance are overdue. 


L] Signatures 

(J Investments 

CL] Mortgages 

(] Personal loans 

CL] Personnel 

|] Machines Record 
LJ Letters of Credit 


_] Trust department 
records 


L) Asset records 

LJ Real estate 

L] Safe-keeping 

L) Collateral 

L) Liability ledger 

(] Auto loans 

C Stockholders ledger 
C) Indexes 

() Trust indexes 





L]) Synoptic records 
L] Rentals 

(] Safe deposit 

_] Central information 
L] Analysis and 


average balance 
L] Stationery stock record 
L] Charged off loans 
L] Cable Codes 
L] Duties tickler 
}] Investment surveys 
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INVITATION TO CENTRALIZE 


This seventy-year old institution has made itself unusually valu- 
able to clients. It offers not only a full trust department, but 
under the same roof and in close cooperation are complete. 
facilities for real estate, banking, savings, safe deposit, and 
investments. Won’t you discuss with one of our officers the 


advantages of centralizing your interests? 


FIDELITY~ PHILADELPHIA 
TRUST COMPANY 


135 South Broad Street 
325 Chestnut Street 6324 Woodland Avenue 
Philadelphia 


Member of Federal Deposit Insurance Corporation 





The Reorganization of Estates 
Insurance Trusts and the High Cost of Dying 


STANLEY A. STAMBERG, L.L.M. 
Assistant Trust Officer, The Trust Company of Chicago, Chicago, Illinois 


TYXPERIENCE with many problems 
E- arising in the administration of 
trust estates and with the development of 
the modern Life Insurance Trust leads 
me to believe that there must come ad- 
justments of practical business, as well 
as a reorganization or reshaping of cer- 
tain present day practices, in order that 
we may meet more intelligently the needs 
of the people. I have often wondered 
how best to convey a message regarding 
the development of the Life Insurance 
Trust Plan. I could reach but one con- 
clusion and that was to appeal to the 
mind through the eye. 

According to Best’s Life Insurance 
Reports, life insurance in force (exclud- 
ing fraternal and other such insurance) 
has increased from $22,454,000,000 in 
1914 to the vast sum of $107,312,000,000, 
at the close of the year 1936, and dur- 
ing this same period payments for death 
losses and matured endowments have in- 
creased from $282,798,000 to $1,048,250,- 
000. Of the claims paid for death losses 
in the year 1936, approximately 80% was 
paid out in lump sums. Since 1900 the 
total amount paid to beneficiaries and 
to policy holders is $29,830,000,000. 


Fleecing the Public 


It has been estimated that the people 
of the United States lose, through fraud- 
ulent investment concerns, at least one 
billion dollars annually. One of the many 
good authorities for establishing this tre- 
mendous total is Horace J. Donnelly, for- 
mer Assistant Solicitor to the Post Of- 
fice Department. 

What are the results? At the close 
of the year 1930, 10,752,116 women were 
earning their own living; more than 3,- 
500,000 of the group were widows and 
approximately thirty-three percent of 
them were over sixty-five years of age. 


About thirty percent of all the widows 
in America are compelled to earn their 
own living. 

Analyzing the reasons for these con- 
ditions, expert statisticians find that 
about ninety per cent of all estates of 
$5,000 or over are entirely dissipated in 
seven years. 

Quite naturally, one is compelled to 
slip into the vernacular and say, “The 
bigger they are the harder they fall.” 
Take, for instance, the estate of the late 
William Tilden of New York, which was 
originally appraised at $2,500,000. Not 
a cent remained in thirteen years, and 
Mr. Tilden’s widow and two children 
were left destitute. Mrs. Maria Kunz- 
man, widow of Joseph Kunzman, who at 
one time was a law partner of Elihu 
Root, committed suicide upon finding her- 
self in absolute poverty after the loss 
of $600,000 left to her by her husband. 

Of late years the Post Office Depart- 
ment has been particularly active in 
bringing to judgment concerns which 
have made a business of fleecing the pub- 
lic through the mails. Every once in 
a whiie a district attorney in one of 
our large metropolitan centers will in- 
augurate a campaign against bucket shop 
and shady investment concerns with 
salutary, though possibly temporary re- 
sults. During 1936, the Investors sec- 
tion of the Better Business Bureau in 
New York City received and acted on 
6500 complaints and inquiries, an aver- 
age of 125 a week. The Better Business 
Bureau movement has now spread to 
sixty-two of the principal cities. 


Dissipation of Insurance Proceeds 


The most startling statistics which 
have as yet been brought to light in con- 
nection with the dissipation of estates, 
is that the proceeds of life insurance pol- 
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icies constitute approximately eighty- 
seven and one-half per cent of all the 
property left by persons dying in the 
United States. If this be true, it is evi- 
dent that by far the largest percentage 
of money lost in fraudulent and unfor- 
tunate investments can be traced to the 
funds from maturing life insurance poli- 
cies. 


The insurance companies have, for a 
number of years, been aware of the grow- 
ing tendency to dissipate the proceeds of 
their policies and have met it by the sys- 
tem of paying their policies in install- 
ments. This system covers certain con- 
tingencies, but although calling for our 
admiration, it has definite limitations. 


It must be admitted, of course, that 
the various settlement options in the 
present policy contracts frequently offer 
opportunities which will tend to protect 
the beneficiary from foolish investments. 
Where special advice with regard to pol- 
icy settlements is conducive to minimiz- 
ing the possibilities of a beneficiary dis- 
sipating the accruing fund, it is the duty 
of the agent no less than his responsi- 
bility, to see that his client is accurately 
informed. Yet with all the latitude of 
choice as evidenced by the various forms 
of policy settlements, there is still great 
leeway, and even though every advantage 
is taken of these provisions, there is still 
a great service to be rendered. 


Individual vs. Corporate Management 


The late J. Pierpont Morgan’s judg- 
ment in financial affairs was considered 
almost infallible. Such, however, was 
not really the case with regard to his 
own personal investments. Mr. Morgan 
left an estate of over $78,149,024. Ex- 
penses of administration and other items 
reduced it to the net value of $69,499,- 
723. Contrary to belief of most people, 
Mr. Morgan held comparatively little 
stock in the institutional monuments of 
his genius. His stock and bend holdings 
were appraised at $18,933,951, while the 
mortgages were valued at $181,725. Here 
is where the average man is more than 
a little surprised for, of the stocks and 
bonds, more than $7,000,000 were consid- 
ered to be worthless, while bonds having 


TRUST COMPANIES 








no value or of nominal worth, were val- 
ued at $739,123. Perhaps one of the 
strangest features of the appraisal was 
a statement to the effect that Mr. Mor- 
gan owned only one share of United 
States Steel preferred, and only 500 
shares of common stok. 

It is inconceivable that so large a per- 
centage of investments in worthless se- 
curities could be found in any ably man- 
aged financial institution depending up- 
on the advice of investment experts. A 
Trust Company or a Life Insurance Com- 
pany, the investment experience of which 
paralled that of Mr. Morgan, so far as 
that gentleman’s personal investments 
were concerned, would not be able for a 
very long time to meet their obligations 
to their clients. Trust Companies and 
Life Insurance Companies all invest in 
the same class of securities. Every in- 
vestment of whatever character is care- 
fully scrutinized and passed upon after 
great deliberation by those experts whose 
duty it is to look after matters of this 
nature. 

That is one reason why these two 
branches of finance—Life Insurance and 
Trust Companies are, and have the right 
to be, considered towers of financial 
strength. 


A Joint Service 


The fundamental object of the institu- 
tion of Life Insurance is to create es- 
tates; Trust Companies were devised to 
administer estates. Therefore, the most 
astute financial minds of both institu- 
tions have lately come to the realization 
that there is a very complete form of 
financial service offered by the liaison of 
the two institutions, Life Insurance ad- 
mirably performing its functions so far 
as it is intended that it should, then the 
Trust Company taking up the financial 
program and carrying it through to com- 
pletion so as to thoroughly insure the as- 
sured’s intentions. 

The services of a Trust Company may 
not always be necessary. If a continu- 
ous installment policy completely serves 
the purpose for which it was designed, 
well and good. If taking advantage of 
one or several of the policy options will 
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likewise prove consonant with the wishes 
and intentions of the assured, nothing 
further need be sought. Where a cer- 
tain sum to the beneficiary in install- 
ments, or occasionally even in lump sum 
payments, answers the purpose for which 
the contract was written, where the re- 
quirements are simple and where there 
are no complicated provisions or bequests 
contingent on unforeseen conditions or 
circumstances, a Life Insurance policy is 
sufficient unto itself. 

On the other hand, where estates con- 
sist of property, various forms of securi- 
ties, possibly various forms of Life In- 
surance policies in several companies, and 
where the settlement of the estate will 
naturally demand expert legal and finan- 
cial investment talent, then is the time for 
the Trust Company to step in where Life 
Insurance leaves off and complete the en- 
tire program. It is for this reason that, 
in the last few years, so much attention 
has been given to Life Insurance Trusts 
by corporate fiduciaries. 


The Cost of Dying 


We all know that it costs money to 
live, but we seldom stop to think how 
much it may cost to die. Edwin P. 
Kuroe, former Assistant District Attor- 
ney of New York, supervised the com- 
pilation of figures covering an estate of 
$100,000 devised to a wife and two 
minor children, showing quite clearly the 
cost of dying, assuming the will is not 
contested. The figures run: 


Premium of Executor’s Bond 
one year 

First Filing Fees 

Official Inventory (estimated) 

Advertising for Claims 

Funeral and incidentals 

Cemetery lot 

Monument 

Fee of Transfer Tax Official _ 

Fee of appraiser for Transfer 
; Re eee ener eee * 

Transfer or Inheritance Tax __. 

Executor’s Fees 

Fee of Executor’s Attorney 
(average) 

Allowance 
guardians 

Special guardian for final ac- 
counting 


for 


APPRAISERS 
ACCOUNTANTS 
AUCTIONEERS 


For over thirty years we have 
rendered complete service to Trust 
Companies, individual executors 
and law firms as specialists in 
appraisals for Tax proceedings, 
Insurance and other purposes. 


SAMUEL MARX, INC. 
Offices and Galleries 


24 West 58th Street, New 
Telephone PLaza 3-1260-1-2 


York 


Attorney’s allowance for pre- 
paring accounts ——..___ ®. 

General guardians’ bonds, per 
year 

Cost of Trusteeship and gener- 
al guardianship of children 
per year (estimated) 

Minor fees for filing, possibly 


200.00 


310.00 


625.00 
10.00 


sccaienitiineseiansiceisictiids --$18,923.50 


In this case, selected at random, no al- 
lowance has been made for extravagance 
in any form, nor are any special or un- 


Total 


usual outlays considered. It is stated 
that in most estates similar to this, the 
cost would average between $20,000. and 
$25,000. 

However, in an estate of the character 
just quoted, if an adequate amount of 
Life Insurance has been provided, con- 
siderable of the expense may be saved 
inasmuch as then, if ever, comes the ne- 
cessity of ready cash. 


Shrinkage of Estates 


Dan Nelson, an inheritance tax expert 
of New York, ascertained after studying 
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the records of the surrogate’s court of 
New York for a period of six weeks, that 
in 100 large New York estates there was 
an administration expense of 20 per cent 
due to lack of ready money for meeting 
inheritance taxes, debts, and other costs 
of administration, etc. The reduction in 
the estate of William L. Harkness was 
37.7 per cent., and in the case of the es- 
tate of Jacques Lebaudy, the loss was 
55.9 per cent. directly traceable to the 
lack of immediate funds. Mr. Nelson is 
responsible for the following interesting 
compilation showing the administration 
expenses in various estates. 


Gross Estate Shrinkage 


Arents, George $10,040,643 $ 2,752,346 
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Bacon, Robert __... 7,585,565 1,612,619 
Bostwick, Helen C. 29,264,184 9,035,269 
bourne, F. G. __.__. 42,867,615 12,842,608 
Choate, Joseph H. — 4,852,207 831,954 
Clark, George C. _. 3,554,384 313,095 
Collier, Robert J. — 1,611,185 112,473 
Crimmins, John D. 4,825,128 876,164 
Cutier, Otis H. 2,074,922 372,340 
Dearborn, G. S. —. 3,851,358 751,352 
DeLamar, J. R. _... 32,282,927 4,218,854 
Dickey, Charles D. 2,806,654 524,410 
Duneen, Henry J. — 3,400,904 695,731 
Grace, Michael P. — 6,521,870 1,492,840 
Gurnee, Walter S. 3,703,185 727,637 
Harkness, H. S. — 14,475,208 2,892,952 
Harkness, W. L. _.. 54,387,146 18,877,967 
Hegeman, John F. 3,362,048 655,796 
Kayser, Julius —. 3,982,491 917,808 
Lebaudy, Jacques — 13,368,985 7,395,704 
MacKelvie, N. B. — 2,864,806 284,631 
Morrison, E. A. ___. 3,699,884 659,124 
Ottley, James H. _. 8,256,202 1,783,723 
Payne, Oliver H. _.. 32,367,474 6,676,904 
Perkins, G. W. _...._ 6,008,081 1,639,391 
Peters, Samuel T. — 3,057,220 597,582 
Phoenix, Phillips _. 2,652,526 457,650 
Proctor, Harley T. 3,679,217 753,799 
Roosevelt, T. R. _.. 959,634 130,647 
Schermerhorn, F. A. 3,218,495 353,475 
Scrymer, J. A. _.... 2,923,740 321,634 
Shonts, Theo. P. _. 847,868 116,809 
Sielcken, Herman — 4,253,337 915.885 
Smithers, F. S. _.. 3,240,012 580,403 
Stetson. Francis L. 2,918,362 477,270 
Stillman, James __.. 40,338,121 13,192,267 
Ulman, J. Stevens 4,011,624 852,107 
Vanderbilt, W. K. — 54,530,966 15,024,887 
White, Alfred T. _. 3,277,721 288,713 
Williams, G. L. _... 1,898,816 209,451 
Woolworth, F. W. — 30,791,004 9,704,201 
Yawkey, W. H. __..... 9,464,010 2,868,283 









A very considerable percentage of all 
these losses could have been prevented by 
means of adequate Life Insurance, pro- 
viding immediate cash, and a further loss 
could have been prevented if these es- 
tates had been placed with a Trust Com- 
pany under trust agreements. 


Factors Influencing Choice of Method 


There is, no doubt, a question as to 
whether the method of using one of the 
income settlements provided by the pol- 
icy or the method of placing the pro- 
ceeds in the hands of a Trust Company 
will give the maximum benefit to those 
whom the policy is intended to protect. 
The existence of this question is due to 
the fact that in many cases the situation 
is not a simple one. It involves many 
unknown factors in a future which no one 
can foresee. Broadly speaking, each 
case should be handled on its merits and 
in the light of the circumstances sur- 
rounding it. 


The tremendous advantage of a trust 
agreement with a Trust Company in the 
administration of estates where there is 
a number of Life Insurance policies ma- 
turing, is found in the fact that in the 
settlement of a Life Insurance policy the 
insurance company is not empowered un- 
der the law with the broad discretionary 
powers which can be given to the Trust 
Company. This has been somewhat 
overlooked by the Life Insurance man in 
the natural enthusiasm and desire to ren- 
der service to policyholders. The policy 
is a contract and must be paid to the 
beneficiary exactly as the policy stipu- 
lates and in no other way. Especially 
is this true in the case of a policy where 
the insured has not reserved the right to 
change the beneficiary. In such cases, 
the beneficiary acquires a vested right 
immediately upon the issuance of the pol- 
1cy. 


Advantages of Trust 


The Life Insurance Company has en- 
tered into a contract to perform certain 
definite promises. These things are to 
be done, and the doing of them depends 
upon contingencies named in advance. 
They can not be altered at the discretion 
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of the insurance company, no matter how 
inapplicable they may have become 
through the changes wrought by time. 


Economic conditions may change; un- 
foreseen educational needs may arise; ill- 
ness of temporary or permanent charac- 
ter may be encountered; there may be 
need for making certain provisions in 
event of marriage of the children. All 
of these and many other contingencies 
may in many instances best be covered 
by permitting the trustee to exercise dis- 
cretion in the situations as they arise. 
If it is felt that there should be more 
intimate personal supervision than that 
rendered by the Trust Company alone, a 
co-trustee in the form of a close friend 
may be appointed to act in conjunction 
with the Trust Company. 

It may also be pointed out that the 
larger the estate, the more important is 
it likely to be that the trustee should 
have the power of exercising discretion. 
The larger estate can naturally be made 
to meet adequately more contingencies, 
and the larger the number of contingen- 
cies the greater the difficulty of foresee- 
ing just how they are likely to occur. 


Effect of Limitations on Insurance 
Companies 


Unfortunately, however, there seems 
to have been a tendency among some in- 
surance men to stretch the income settle- 
ment of Life Insurance contracts to cover 
almost any contingency of which the in- 
sured and the agent can conceive. As a 
result, the insurance companies are fre- 
quently asked to make complicated settle- 
ments that anyone with trust experience 
would immediately recognize as most un- 
wise due to the lack of discretionary pow- 
ers on the part of the insurance company 
in the handling of the funds. If the in- 
sured could come back to see the working 
out of this kind of settlement twenty 
years after his death, he would be the 
first to recognize the unwisdom, perhaps 
the tragedy, of its inflexible provisions. 

Of course, the primary sufferers in 
cases of this kind are the beneficiaries, 
who are forced to submit to a form of 
settlement that no longer meets their 
needs. But a secondary sufferer may well 
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be the Life Insurance Company that is 
faithfully performing the unfortunate 
contract. The insured who arranged the 
settlement is dead and gone. Instead of 
criticizing him, the criticism may well be 
directed at the insurance company which 
permitted the settlement originally and 
which now is the visible embodiment of 
the bad judgment causing inconvenience 
or even worse to the beneficiaries. In- 
stead of being messengers and creators 
of good will, the monthly income checks 
may be quite the reverse in cases where, 
say, distribution of all or part of the 
principal is what is cryingly needed. Ser- 
vice well rendered brings its own reward 
—good will and more business. Poor ser- 
vice likewise does the opposite. 


Additional Features of Trust Service 


Another thing the Trust Company can 
do and the Life Insurance Company can 
not: where there is an estate in addition 
to the Life Insurance or where there are 
Life Insurance policies in different com- 
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panies, the Trust Company can adminis- 
ter the entire estate as a unit—a very 
great advantage that will appeal to many. 


Again where Life Insurance is taken 
for specific purposes as for paying off a 
mortgage on the home, or meeting cer- 
tain taxes, the appointment of a trustee 
raises almost to a certainty the probabil- 
ity that the policy proceeds will be prop- 
erly applied, legal requirements fulfilled, 
etc. Where the policy is made payable to 
an individual with the hope that the 
mortgage may be paid off or the taxes 
met there is a much greater chance that 
the monies will not reach their intended 
destination. 


There is another important phase of 
the situation that should also be borne 
in mind by the Life Insurance Compan- 
ies. As trustee, the Trust Company is 
responsible to certain courts of equity 
for the administration of the trust; and 
where difficulties arise it may turn to the 
court for direction. The Life Insurance 
Company has no such protection in car- 
rying out its settlement contracts. Ac- 
cordingly, in self protection it is bound 
to proceed with extreme caution in order 
to avoid loss. The results may be mark- 
ed dissatisfaction on the part of the 
beneficiary, expensive litigation, as well 
as a greatly increased cost of administra- 
tion which may reduce the rate of inter- 
est payable on the funds left with the 
companies. 


Benefits From Cooperation 


Which type of service should be se- 
lected in any given case depends upon the 
service to the beneficiary. As already 
stated, when the amounts involved are 
moderate and the contingencies simple, 
the Life Insurance service will in many 
instances prove most satisfactory. In 
other cases, where the amounts involved 
are large and the contingencies compli- 
cated, the trust arrangement undoubted- 
ly will prove most satisfactory. At bot- 
tom there should be no irreconcilable 
competition between the life insurance 
companies and the trust companies. 
Their energies could be devoted more 
profitably to co-operative effort to sep- 
arate the cases into the two classifica- 


tions. By so doing they shall render 
the maximum benefit to all concerned. 


Co-operation between the respective 
institutions in its real meaning does not 
new exist. It only exists in a limited 
way in a few localities. In some of those 
few, it has been most successfully devel- 
oped and carried out. It should exist 
everywhere and to the fullest. Justice 
and the greater good to mankind call on 
us to unite in this common service for 
the creation and preservation of prop- 
erty, encouragement of thrift, and the 
protection of the widow and the orphan 
and the helpless. 


It is not my idea that all insurance 
should be placed in trust. But it is my 
conviction that there is an enormous 
amount of outstanding insurance which 
should be protected by trust agreement. 
and that there is a tremendous amount of 
additional insurance which should be 
written and placed in trust to cover par- 
ticular situations, most of which, but 
for the appeal of the trust idea, would 
never otherwise be written. 


Typical Cases 


Such instances are always. before 
trust department officials. There is 
the case of the once prosperous man who 
has been obliged to drop so much of his 
large insurance. How much better it 
would have been had he created a so- 
called funded insurance trust, placing 
in the trust securities from his one 
time abundance in sufficient amount to 
pay from income or principal his prem- 
ium, the securities to be added to the 
proceeds of the insurance. 


Then there is the man with insur- 
ance in many companies. He may have 
other property as well, and economy and 
simplicity of administration would sug- 
gest the appointment of a trust com- 
pany to handle all of his property to- 
gether. He often has serious problems 
as to the care and maintenance of the 
aged or infirm, or the protection of a 
daughter, or the education of his chil- 
dren, or other matters of such serious 
moment to him that he should take no 

(Continued on page 740) 
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TRUST SERVICES 


for 
CORPORATIONS 


Corporations whose stocks are listed on the New 
York Stock Exchange are required by the regula- 
tions of the Exchange to have Transfer Agents and 
Registrars in New York. 





Other corporations too find it desirable to have 
transfers and registrations handled here, because 
of the importance of the New York market. 


Manufacturers Trust Company serves in every 
Trust and Agency capacity required by modern 
business. In addition to acting as Transfer Agent 
and Registrar, this bank serves as Trustee under 
Corporate Trust Indentures, as Registrar and 
Coupon Paying Agent for Bonds, as Withholding 
Agent, Dividend Disbursing Agent, Exchange 





Agent, Warrant Agent, Subscription Agent and 
Escrow Agent, and also as the Depositary for 





Bondholders and Stockholders Reorganization 
Committees. 


Our Corporate Trust Department has had wide 


and diversified experience over a period of many 


years in the performance of these various func- 
tions. Executives of corporations and their attor- 
neys are invited to confer with us regarding the 
utilization of these services. 


MANUFACTURERS TRUST COMPANY 


Corporate Trust Department 


55 BROAD STREET, NEW YORK 








Member Federal Reserve System 
Member New York Clearing House Association 


Member Federal Deposit Insurance Corporation 
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Negligence Insurance 


How Thorough Administration is Assured by Use of 
Record and Check System 


H. A. WHEELER 
Asst. Trust Officer, Bankers Trust Company 


HE Trustee is surcharged” is 

perhaps the phrase most dreaded 
by a trust official, envisaging in his 
mind, as it does, not only the monetary 
loss involved with its consequent embar- 
rassing explanations, but also the pos- 
sible adverse effect on the prestige of 
his institution and department which 
may follow the wide-spread publicity of 
such action of a Probate Judge. 

Usually the circumstances which lead 
up to such an unhappy decision are the 
direct result of negligence in the dim 
and forgotten past returning as ghosts 
to plague him—often at a time when he 
is priding himself on the completion of 
a well-administered stewardship. When 
one contemplates the present complexi- 


rie 
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ties of trust and estate administration 
under the constantly: revised laws and 
new legal decisions, as well as changing 
social and economic factors, it is not 
difficult to appreciate that “eternal vigi- 
lance” is the price we pay for freedom 
from such situations. 

How then is it possible to exercise this 
necessary vigilance so that the trust of- 
ficial can be assured that it has reached 
not only the more important parts of the 
work but also the smaller and seemingly 
less important details? Clearly, any 
system that depends on the memory of 
one or more individuals, no matter how 
great their experience or mental ability 
may be, is bound not to function on some 
detail sooner or later. And this failure, 


iN uti 



























































672 


unnoticed at the time, may be the start 
of a‘chain of events which lead to em- 
barrassment, criticism and possible sur- 
charge. 


A Reliable Mechanical Memory 


Whether consideration has been given 
at the proper time to the possible tax 
effect of certain contemplated actions— 
whether someone has thought to take 
care of the insurance and protection of 
real and personal property in a new es- 
tate—whether the necessity for the es- 
tablishment of reserves on the termina- 
tion of a trust has been given attention 
—none of these nor literally hundreds 
of other questions which must be con- 
sidered daily should be left to the va- 
grancies of memory, or to the chance 
of absence of the account executive. 

The answer is a procedure which 
makes necessary consideration of the 
pertinent questions to a large extent me- 
chanical, by means of a series of work- 
sheets or check lists which require that 
definite answers be noted as to the ac- 
tions taken. Such a form will list in 
proper and logical sequence the various 
steps to be taken and matters to be 
given attention. Naturally, not all of 
the items will apply to each transaction 
for which the worksheet is used, but 
each of them will need consideration in 
some transaction. 

Many times the form may not be com- 
pleted for some time and during this in- 
terval it acts as a summary of the pro- 
gress to date and as an aid to the de- 
partment head in checking the condition 
of the work of the department. Use of 
the tickler system is, of course, essential 
for providing the follow up on future or 
delayed actions, and relieves the check 
list to act in its primary capacity as a 
control record. When completed, it is 
submitted to the trust officer or depart- 
ment head for inspection before it is 
filed away with the related papers as a 
record of the transaction. 

Answering all the questions noted on 
the worksheet not only provides against 
the failure to give attention to some 
small though essential detail, but sug- 
gests to an alert mind new contingencies 
which may arise in connection with the 
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particular transaction under review 
which should have consideration. 


Typical Functions Covered 


The extent to which the various ac- 
tivities of a trust department are cov- 
ered by such forms will depend in a 
large measure on the volume of work and 
type of organization. Where the duties 
are highly specialized, it is not only pos- 
sible but desirable to have separate work- 
sheets for each function instead of a 
more general one covering several phases 
of the work. The more complicated the 
function, the greater is the need for 
guarding against oversight by means of 
such a form. The following is a list of 
the activities of a trust department that 
might well be covered by appropriate 
worksheets: 


Trusts—Acceptance of new trusts. 
Assignments to existing trusts. Modifi- 
cations of existing trusts. Revocations 
of trusts. Partial and complete termina- 
tions. 

Estates—Will appointments. Estate 
administration. Distributions to trusts. 

Mortgage and Real Estate—Modifica- 
tions of terms of mortgages. Foreclos- 
ure of mortgages or purchase of deeds. 
Sale of foreclosed property. 


There are other functions where 
worksheets could be employed to advan- 
tage, but these will serve to illustrate 
the type of activity for which such forms 
are most helpful. 

Perhaps a description of the work- 
sheets for the administration of an es- 
tate would best illustrate how a special 
activity is covered. This is selected, 
not because it is the most complex, but 
as it includes a complete administrative 
activity from beginning to end. This 
form is divided into eight sections, which 
will be briefly described in the following 
paragraphs. 


Account Opening Steps 

Section 1 is the head sheet giving fac- 
tual information concerning the dece- 
dent, the probating of his will, the quali- 
fication of the executors, and the issuance 
of letters testamentary. It also pro- 
vides space for informatien relative to 
the estate and the noting and ticklering 
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of the more important dates to be kept in 
mind, such as the filing of the 60-day 
notice, the filing of Federal and State, 
Estate and Inheritance Tax returns, the 
payment of taxes, and the expiration of 
the period for the filing of claims. 

Section 2 covers the various steps 
which should receive consideration, both 
prior to the probate of the will and quali- 
fication of the executors, and immediate- 
ly thereafter. These duties include the 
opening of the proper records and files, 
and the gathering of information with 
respect to the decedent’s estate. Such 
items as fire, theft, liability, and work- 
men’s compensation insurance must be 
given immediate attention, and arrange- 
ments made for the proper protection of 
real and personal property. 

After qualification, there are innumer- 
able steps to be taken in connection with 
the initial administration. In our form 
there are over fifty questions in this sec- 
tion which must be answered to insure 
that due consideration is given to all the 
necessary details, including such things 
as a review of the decedent’s securities 
from an investment standpoint, the im- 
mediate transfer of securities into nego- 
tiable form, and the collection and allo- 
cation of income. 

Section 3 is an analysis of the will, 
showing the investment provisions not 
only of the estate but also of any trusts 
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to be established. Provision is also 
made for noting the distribution of per- 
sonal effects and listing legacies to be 
paid and trusts to be set up. 


It calls attention to the statutory 
rights of the surviving spouse, the 
necessity for reserves to be deducted 
from legacies where no provision is made 
for the payment of taxes out of the resi- 
duary estate, and requires the listing for 
future action of any assignments which 
a legatee may have executed against his 
legacy. Space is also provided for not- 
ing the date of birth and the relation- 
ship of legatees and trust beneficiaries 
in the possibility that there may be min- 
ors whose interests are involved. 


Control of Assets 


Section 4 shows the various types of 
assets held and location, whether or not 
they are insured, if that is necessary, 
and calls attention to the fact that an 
expert appraisal should be obtained cov- 
ering those items other than cash or se- 
curities. Attention is also called to 
those assets where a waiver or release of 
the taxing authorities must be obtained 
before the particular item can be dis- 
tributed or some other disposition made 
of them. This section further includes 
a schedule of liabilities on accounts and 
notes payable, as well as endorsements 
and guarantees of the decedent, or his 
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responsibility in any fiduciary capacity, 


so that due. consideration will be given 
to discharging these obligations. 

Section 5 is devoted entirely to close 
corporations and contains a list of the 
various data to be obtained with respect 
to the corporation, its directors, officers, 
capital structure, and books of record. 
Provision is also made for noting infor- 
mation with respect to the control and 
management of the corporation by the 
executors. 

The various returns that may be neces- 
sary with respect to franchise, capital 
stock, undivided profits, and social se- 
curity and unemployment insurance 
taxes are listed as well as annual re- 
ports, so they may be followed up to in- 
sure their being filed at the proper time 
and taxes paid when due. One of the 
items in this section calls attention to 
the fact that under certain circumstances 
it may be necessary to pierce the corpo- 
rate entity of any corporation, the stock 
of which was held either largely or whol- 
ly by the decedent, and reflect the cor- 
porate transactions directly in the execu- 
tor’s accounting. 


Real Property and Tax Requirements 


Section 6 concerns real estate, cooper- 
ative apartments, and leased property, 
and sets forth the varying information 
to be obtained and actions to be taken. 
With respect to real estate, this would 
include information regarding any mort- 
gages, unpaid taxes and assessments, 
claims for damages, and leases by the 
decedent. For cooperative apartments, 
the information required would cover the 
estimated annual charges and limitations 
on sale, while with respect to leased prop- 
erty the date of expiration of the lease, 
liability for renewal, right to sub-let, 
etc., should be shown. 

It would also be important to have full 
information respecting the liabilities of 
the decedent under any leases so that ap- 
propriate reserves could be created by 
the executors until such liabilities were 
discharged. When real estate located in 
foreign states is held, it is important to 
obtain information regarding the re- 
quirements of those states for the proper 
passing of title. 

Section 7 is the section dealing with 
the very important subject of taxes, and 
has lately been expanded to cover the in- 
creasing problems incident to taxation 
of all kinds. This section in turn is di- 
vided into sub-sections dealing with in- 
come taxes, both Federal and State, Es- 
tate and Inheritance taxes, local personal 
property taxes, gift taxes, sales taxes 
and unemployment and social security 
taxes. 

As this is such an important part of 
the administration of an estate, the 
worksheet provides sufficient questions 
for consideration to insure that returns 
are filed when due, and that taxes are 
paid promptly so that no penalty will be 
incurred and that full advantage is taken 
of all proper steps that may lead to the 
lightening of the tax burden on the es- 
tate. Among the protective measures 
referred to are the request for audits 
of returns, the obtaining of extensions 
of time within which to file returns and 
pay taxes where such action is neces- 
sary to avoid the running of interest, the 
apportionment of taxes between the 


legatees and the estate where required. 
(Continued on page 739) 





Fiduciary Tax Problems 


Recent Significant Federal Decisions Discussed 


HENRY MANNIX 
of White and Case, Member of New York Bar 


N December 6, 1937, the Supreme 

Court decided the Gowran and 
Pfeiffer cases, dealing with the income 
taxation of stock dividends. The fa- 
mous case of Eisner v. Macomber, had 
held that a dividend on common stock, 
paid in common stock, was not income 
within the meaning of the Sixteenth 
Amendment and that, accordingly, an in- 
come tax on such a dividend was beyond 
the power granted by such Amendment. 
Subsequently, Congress enacted the Rev- 
enue Act of 1921, which provided in Sec- 
tion 201: “A stock dividend shall not be 
subject to tax.” A similar statutory 
exemption was contained in the later 
Revenue Acts up to and including the 
Revenue Act of 1934. 


Koshland Case Surprises 


Then in May, 1936, came the decision 
of the Supreme Court in the Koshland? 
case. In this case the corporation in 
each of the years 1925 to 1928 inclusive 
had paid dividends in its common stock 
on its outstanding preferred. In 1930 
the corporation redeemed its preferred 
stock, and in computing the profit to the 
stockholder on such redemption the Com- 
missioner of Internal Revenue had re- 
duced the cost basis of the preferred 
stock by allocating a portion of such 
cost basis to the common stock received 
as dividends. 

The Supreme Court held that the com- 
mon stock dividends were income and not 
capital, on the ground that by such divi- 
dends the stockholder had received an 
interest different from that which his 
former stockholdings represented. Fur- 


1. 252 U. S. 189 (1920). 
2. Koshland v. Helvering, 298 U. S. 441. 


From address before the Fourth New England 
Trust Conference of the Corporate Fiduciaries 
Association of Boston, held in Boston, Massa- 
chusetts, December 10, 1937. 


thermore the court held that the stock- 
holder was not required to adjust in any 
way the cost basis of the preferred stock 
by reason of the receipt of such common 
stock dividends. This last point was 
based on the ground that Congress had 
specifically provided in the Revenue Act 
that in taxing capital gains the cost of 
the asset disposed of should be the mea- 
sure of income and, therefore, the Treas- 
ury Department could not by its Regula- 
tions add a provision that income derived , 
from the asset should be used to reduce 
such cost. 


Similar Result In Reverse Situation 


In the Gowran case, the corporation 
paid a preferred stock dividend on the 
common; just the reverse of the Kosh- 
land dividend. The Supreme Court like- 
wise held that this dividend was income 
and could have been subjected to income 
tax, but that it was exempt from tax be- 
cause of the exemption provision con- 
tained in the Revenue Act. However, 
the Supreme Court added a new point 
and held that the cost basis for such a 
nontaxable dividend was zero inasmuch 
as the stockholder had paid nothing for 
it. Furthermore, the court held that for 
the purpose of measuring the time such 
dividend stock was owned by the stock- 
holder in order to determine whether it 
was a capital asset,*? the period of owner- 
ship should be measured only from the 
time of actual receipt of the dividend 
stock. 

Since the question of cost basis for 
the dividend stock was first raised by 
the Government in the Circuit Court of 
Appeals, the Supreme Court in its de- 
cision allowed the taxpayer to make ap- 
plication to the lower court for leave to 


3. Under Sec. 101 of the Revenue Act of 1928 
property had to be held more than two years 
in order to be a “capital asset.”’ 
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submit additional facts which might af- 
fect the question of cost basis. It would 
seem to me, however, in view of the lan- 
guage of the Supreme Court, that it is 
unlikely that any facts could be intro- 
duced which would result in giving the 
taxpayer a cost basis for the dividend 
stock. 

In the Pfeiffer case, the stock dividend 
in question was a dividend in preferred 
on common stock just as in the Gowran 
case. Following the Gowran case, the 
Supreme Court held that such stock divi- 
dend was income but, nevertheless, ex- 
empt from tax under the statutory ex- 
emption provision. 


Effect of 1936 Amendment 


A new provision, section 115(f) of 
the 1936 Act, provides that a distribu- 
tion made by a corporation to its share- 
holders in stock shall not be treated as a 
dividend to the extent that it does not 
constitute income to the shareholder un- 
der the Sixteenth Amendment. Thus 
Congress has now declared a definite in- 
tention to treat as a taxable dividend any 
stock dividend which may properly be 
classified as income within the meaning 
of the Sixteenth Amendment. Under 
such a provision dividends of the type 
involved in the Koshland, Gowran and 
Pfeiffer cases would clearly be subject to 
income tax. 

The question then arises what is the 
cost basis under the Revenue Act of 
1936 of a taxable stock dividend. While 
the Gowran case held that the stock divi- 
dend there involved had a zero cost basis, 
it should be remembered that such divi- 
dend was not included in taxable income 
because of the statutory exemption pro- 
vision. It would seem to me that where, 
under the 1936 Act, a stock dividend is 
included in taxable income at the market 
value of such dividend at the date of re- 
ceipt, such market value should be deem- 
ed to be the cost basis of the stock for 
the purpose of computing profit on any 
future sale. 


Unfavorable Double Domicile Decision 


Another important decision on Decem- 
ber 6 was that in the Worcester County 
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Trust Company case,* involving the ques- 
tion of double inheritance taxes. The 
Worcester County Trust Company as ex- 
ecutor brought an interpleader proceed- 
ing under the Federal statutes in an ef- 
fort to get a decision as to which state 
{California or Massachusetts] was right 
on the domicile question. _ 

The Supreme Court held that the Fed- 
eral courts had no jurisdiction of such 
a proceeding on the ground that the 
Eleventh Amendment to the Constitution 
denied to the Federal courts jurisdiction 
over a suit brought against one of the 
states by an individual citizen. The court 
held that since the taxing officials of the 
two states were simply performing duties 
imposed on them by the State statutes, 
the suit in substance was one against the 
State. 

In this case the court said the issue 
was one of fact, namely, where was the 
decedent domiciled at time of death. The 
courts of each state were free to deter- 
mine this factual question for themselves 
and the possibility of conflicting decis- 
ions on this issue of fact presented no 
constitutional ground for interference by 
the Federal courts. 


One Possible Way Open 


While it seems to me that this decision 
is sound, it leaves in a perplexing situa- 
tion the executors of wealthy decedents 
who happen to have homes in more than 
one state. Apparently the only method 
of relief in such a case is to persuade 
the taxing officials of one of the contest- 
ing states to apply to the Supreme Court 
for a bill in equity against the other 
states as was recently done by the State 
of Texas in the Estate of Colonel Green. 


Even that procedure is uncertain, as 
the first application made by Texas for 
leave to file a bill was refused. A second 
application was made and granted, but in 
this application it was alleged that the 
total inheritance taxes claimed by the 
four states there involved would exceed 
the total value of the estate and that the 
property of the decedent within the State 
of Texas was insufficient to meet the 


4. [See 64 Trust Companies Magazine 514 (April 
1937) for report of case in lower courts.] 
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Texas inheritance tax. It would not ai- 
ways be possible in the case of conflict- 
ing claims to establish such facts as were 
alleged by the State of Texas. 


Gift Tax on “Alterable” Trust 


On December 6 also, the Supreme 
Court denied the application for a writ 
of certiorari in the E. J. Hesslein case.® 
In that case Mr. Hesslein had trans- 
ferred property in trust for specific bene- 
ficiaries other than himself, but reserved 
the power to alter the trust in any man- 
ner not beneficial to himself or his estate. 
The Circuit Court of Appeals for the 
Second Circuit had held a transfer of 
this kind was not subject to gift tax, on 
the ground that under such a trust there 
was no assurance that any part of the 
principal would ever be received by the 
specified donees and that a transfer of 
this kind was not the kind of gift which 
the statute was meant to tax; especially 


5. [See report of lower court’s decision in 64 
Trust Companies Magazine 515 (April 1937). 


since the trust would be subject to Fed- 
eral estate tax on the death of the donor. 

It is possible that some other Circuit 
Court may reach a contrary decision in 
another case, in which event the Supreme 
Court would very likely review the prob- 
lem involved by reason of conflicting ‘de- 
cisions between the two circuits. If the 
principle laid down by the Circuit Court 
for the Second Circuit should be sus- 
tained by the Supreme Court this would 
seem to permit the minimizing of income 
tax liability through the creation of a 
trust, without involving gift tax liability. 


Two Pending Estate Tax Problems 


There are three cases pending before 
the Supreme Court on the question of 
whether a trust is subject to Federal es- 
tate tax where the donor has reserved the 
income for life. These cases are: Bul- 
lard v. Helvering, Marshall v. Commis- 
sioner and Welch v. Hassett. The valid- 
ity of the joint resolution of Congress of 
March 3, 1931, making trusts of this 
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kind subject to estate tax, has been ques- 
tioned; particularly with respect to 
transfers made prior to March 3, 1931. 
The cases before the Supreme Court 
squarely present the question of the 
validity of the statute in so far as it ap- 
plies to transfers made before that date, 
and in the Bullard case the validity of 
the statute with respect to a transfer of 
this kind made after March 3, 1931 has 
also been raised. 

Also pending before the Supreme 
Court is the case of Bowers v. Helver- 
ing. In this case a husband and wife 
owned Indiana real estate, as tenants by 
the entirety. The husband had paid the 
entire purchase price. Upon his death 
the Commissioner claimed the entire 
value of the property was subject to 
estate tax on his estate. The Circuit 
Court of Appeals held that, despite the 
provisions in the Revenue Act sustaining 
the Commissioner’s determination, no 
more than half of the value of the prop- 
erty could be taxed, on the ground that 
at the time of death the surviving wife 
already had at least a one-half interest in 
the property. 

Although this decision is apparently 
in conflict with the decision of the Su- 
preme Court in the Tyler case, the Court 
in its opinion cited some language from 
the Tyler case which said that the tax 
was to be measured in whole or in part 
by the value of the rights transferred 
from the decedent. The same issue with 
respect to property jointly owned is be- 
fore the court in the case of Foster v. 
Commissioner. 


New Form 1041 


There will be some radical changes in 
the form of the 1937 fiduciary income 
tax return, Form 1041. Some changes 
already decided upon are known. One is 
that Form 1041 will be a combination in- 
formation return and taxable return; in 
other words, the return will contain a 
space for computing the income tax li- 
ability of the fiduciary on the income of 
the estate or trust not taxable to the 
beneficiaries. This will obviate the neces- 
sity which heretofore existed in many 


6. [See report in 65 Trust Companies Magazine 
516 (Oct. 1937.)] 
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cases of having to file two returns,—one 
an information return on Form 1041 and 
a second return on Form 1040. 

It will be unnecessary to report details 
of interest and dividends received by 
the fiduciary. Only the gross amount 
need be reported without disclosing the 
securities on which such income was col- 
lected. A change has been made in the 
form of the capital gains schedule so as 
to make the reporting of income from 
this source easier. Some schedules, such 
as the business income schedule have 
been omitted, since there are relatively 
few fiduciaries having income of this 
type. The new form will substantially 
facilitate the work of preparing returns. 


The $1,000 Exemption to Trusts 


Section 163 of the 19837 Revenue Act 
contained a new provision denying the 
$1,000 exemption to trusts accumulating 
certain kinds of income, intended to dis- | 
courage the formation of multiple trusts 
for tax avoidance purposes. This change 
in the law is unsound, as its effect in 
preventing multiple trusts will be insig- 


nificant and the change is productive of 
confusion and annoyance to taxpayers 
without accomplishing any substantial 


increase in revenue. No wealthy tax- 
payer who has sufficient income to war- 
rant the formation of multiple trusts 
and who is inclined to create such trusts 
will allow the loss of a $1,006 exemption 
per trust to stop him from doing so. 


On the other hand, the language of the 
new provision is not entirely clear, which 
is attributable to the haste with which 
it was enacted. Under certain interpre- 
tations, it will compel the filing of re- 
turns reporting nominal amounts of in- 
come with little tax liability. 

The Bureau’s position seems to be that 
in order to get the $1,000 exemption, all 
items which would ordinarily constitute 
income for trust accounting purposes 
must be distributed (or be currently dis- 
tributable), and, in addition, all items 
which would ordinarily constitute prin- 
cipal for trust accounting purposes (but 
are considered includable in gross income 
for income tax purposes, such as capital 
gains) must be distributed by the trus- 
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tee to the extent permissible under the 
trust instrument. 


A Possible Loophole 


There is a joker in this new statute 
which was overlooked in the haste con- 
nected with its enactment. It refers to 
trusts in which “there is not distributed 
an amount equal to the net income.” Sec- 
tion 162 says the net income of a trust 
shall be computed in the same manner 
as in the case of an individual, except 
that there shall be allowed certain ad- 
ditional deductions, including the amount 
to be distributed currently to the bene- 
ficiaries. Suppose that the only income 
of a trust consists of interest and divi- 
dends and that after deducting expenses 
it has a net amount left of $10,000 for 
the taxable year. Suppose further that 
the trust instrument provides that one- 
half of the income shall be distributed 
to the beneficiaries and the balance ac- 
cumulated in the trust. 


In such case, in the example given, 
$5,000 would be distributed to the bene- 
ficiaries and $5,000 retained in the trust. 
Under Section 162 the “net income” of 
the trust would be $5,000. The amount 
distributed would be $5,000, an amount 
equal to the net income of the trust, and, 
accordingly, the trust would be entitled 
to the $1,000 exemption. I doubt that 
the Bureau of Internal Revenue will 
agree with this interpretation, but it 
certainly is a possible interpretation of 
the statute in view of the special defini- 
tion, contained in Section 162, of “net 
income” of a trust. 

At the present time the Bureau is 
working on a proposed revision of the 
language relating to the $1,000 exemp- 
tion which will probably be included in 
the Revenue Act of 1938, and it is hoped 
that this revision will eliminate the exist- 
ing uncertainties in the law. 


$5,000 Gift Tax Exemption 


Under the law the $5,000 gift tax 
exemption does not apply to a gift of a 
future interest. The Bureau had taken 
the position that this $5,000 exemption 
did not apply in a case where a man 
creates a trust for a minor child and 
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provides therein that the income shall 
be accumulated for the benefit of the 
child until reaching majority, at which 
time the principal and accumulated in- 
come of the trust shall be paid over to 
the beneficiary, since the gift involved 
was that of a future interest. 

The Board of Tax Appeals and the 
courts decided the other way in a num- 
ber of cases, particularly in the cases of 
Wells v. Commissioner? and Krebs v. 
Commissioner.2 Following these decis- 
ions the Bureau announced its acqui- 
escence in the principles there laid down. 
However, recently the Bureau had a 
change of heart and has announced that 
it will take up on appeal to the Supreme 
Court, if possible, the decision on this 
point in the case of Noyes v. Hassett® 
recently decided in the Federal District 
Court of Massachusetts. 

The Vinson sub-committee of. the 
House Ways and Means Committee, 
which is now working on the Revenue 
Act of 1938, has announced that it would 
recommend a reduction of the $5,000 ex- 
emption to $3,000 and would also recom- 
mend a single consolidated $40,000 gift 
tax and estate tax exemption, so that 
when $40,000 is reached in respect of 
either gift tax or estate tax or both there 
is no further exemption. 


Taxation of Tax-Exempt Income 


Can the Federal Government tax the 
interest paid on state and municipal 


7. 88 F. (2nd) 339. (See report in 64 Trust 
Companies Magazine 643 (May 1937). 

8. 90 F. (2nd) 880. 

9. 20 F. Supp. 31. 
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bonds? In the Dravo Contracting Com- 
pany case decided by the Supreme Court 
on December 6, 1937, while the taxation 
of state and municipal bond interest was 
not before the court, the language of the 
decision is such as to indicate quite clear- 
ly that the court would hold it beyond 
the power of Congress to tax such in- 
terest. The Court has in a number of 
decisions definitely held that the Six- 
teenth Amendment was not intended to 
give the Federal Government power to 
tax objects theretofore exempt from tax- 
ation. Prior to the Amendment the in- 
terest on state and municipal bonds was 
exempt from Federal taxation under the 
decision in the case of Pollock v. Farm- 
ers’ Loan and Trust Company.' 


In a recent speech,!'! Mr. Roswell Ma- 
gill, Under-Secretary of the Treasury, in- 
dicated a possible method whereby the 
Federal Government could collect more 
income tax than is now collected from 
individuals owning so-called tax exempt 
securities. The method referred to was 
to take into account the individual’s tax 
exempt income, as well as his taxable 
income, in determining the rates to be 
applied to the taxable income. 


Bases for Argument 


It is claimed that such a method of 
taxation would be sustained under the 
decision of the Supreme Court in Maz- 
well v. Bugbee,!* which sustained a New 
Jersey statute providing that in deter- 
mining the rates of inheritance tax ap- 
plicable to the property located in New 
Jersey belonging to a nonresident dece- 
dent, there should be taken into account 
the entire property of the decedent wher- 
ever located. 


On the other hand, in the case of Na- 
tional Life Insurance Company v. U. S.,*8 
the Court held unconstitutional a Fed- 
eral income tax against an insurance 
company in the computation of which 
the tax exempt income was required to 
be taken into account in arriving at the 
amount of net income to be taxed. Mr. 


10. 158 U. S. 601. 

11. [Reported in 65 Trust Companies Magazine 620 
(Nov. 1937).] 

12. 250 U. S. 525. 

13. 277 U. S. 508. 
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Magill himself stated that the validity 
of any such proposed method of taxation 
is not assured in view of the National 
Life Insurance Company vase. 


It seems to me that any such method 
of taxation would constitute a real bur- 
den on the borrowing power of the state 
and municipal governments and that, 
having in mind the jealous regard which 
the court has evinced for this immunity 
from taxation, the court would reject as 
unconstitutional any such tax method. 


Apportionment of Expenses 


Fiduciaries are interested in the prac- 
tice of the Internal Revenue Bureau in 
requiring the apportionment of expenses 
in estates and trusts between taxable and 
nontaxable income and in disallowing a 
part thereof allocable to the tax exempt 
income. In the recent Board of Tax Ap- 
peals case of John H. Watson,'* the 
Board definitely rejected such action by 
the Commissioner, holding that the trust 
there involved was engaged in carrying 
on a business and that the expenses of 
the trust were fully deductible regard- 
less of the tax exempt income received 
in the trust. However, in the later case 
of the George Vanderbile Trust,!® anoth- 
er decision of the Board was rendered 
to the effect that the ordinary trust en- 
gaged in the collection of income for 
beneficiaries was not carrying on busi- 
ness. A similar decision was rendered 
not long ago by the Federal District 
Court of Massachusetts in the case of 
Dorr v. U. S26 On this point there are 
a great many decisions, most of them 
favorable to the position of fiduciaries, 
and in my opinion the apportionment of 
deductions and the disallowance of part 
thereof in this manner should be contest- 
ed in any case where the amount involved 
is substantial. 


14. John H. Watson, Jr., Trustee, 35 B. T. A. 706. 
15. 364 B. T. A. —— 
16. 18 F. Supp. 92. 


J. F. Flourney, Jr., vice president of the 
Whitney National Bank of New Orleans, 
died suddenly following an attack of illness. 
He had been associated with the Whitney 
institution since 1919 





TRUST COMPANIES 


At your Service 
in Chicago 


Occasionally you may find the 
facilities of a bank or trust 
company in Chicago of ser- 
vice to you or your clients. 
If so, you are cordially invited 
to consult us. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882 ¢ Incorporated 1907 


HARRIS TRUST BUILDING * CHICAGO 
Telephone State 8200 


Member Federal Deposit Insurance Corporation 





“Sizing Up” the Elusive Asset 


Market Research as Aid to Investment and Trust 
New Business Plans 


PAUL T. CHERINGTON 
President, Market Research Corporation of America 


“Today’s Researches Are Tomorrow’s Dividends.” — Walter P. Chrysler 


ESEARCH no longer is obliged 

seriously to defend itself in such 
fields as physics, chemistry, medicine, or 
physiology. To be sure, even a few 
years ago, it was regarded as trimming 
by many accepted leaders. Scientific 
research may not even now be made as 
full use of in many places as it ought 
to be, and yet, nobody who knows the 
history of our American chemical, auto- 
mobile, machine tool, pharmaceutical or 
many other lines of manufacture, or the 
rapid move to leadership of American 
medicine, has any skepticism about re- 
search of this kind, about its necessity 
for progress, or about its value in the 
development of an industry. Its stand- 
ing is firmly established. 


Market research has yet to win a like 
degree of acceptance. When it is men- 
tioned,—and particularly to bankers— 
the reply is apt to be:—‘“‘Why, that is a 
function of management. We take care 
of all that when we hire a good manager, 
or select a receiver or similar function- 
ary.” 


This position would not be so common- 
ly taken if more people realized what 
market research has come to be, and 
what an important part itis playing in 
modern business. 


Room for Enlightenment 


A few months ago a group of indus- 
trial and financial people, including some 
of the leaders in the country, were asked 
by letter what they thought about such 
currently discussed adjuncts to business 
operation as Industrial Relations, Public 
Relations, Economic Research and Mar- 
ket Research, whether they used them in 
their business, and what specialists in 
these fields they considered outstanding. 
Bankers were amoung those approached. 


The questions contained no explana- 
tion of the terms, as it was assumed 
that they had taken on specific meaning 
in the minds of many business man. In 
many trades this was true, but not in 


‘banking. There were, in all, 26 bank- 


ers’ replies received, and these were not 
easy to classify. 

Out of 26 replies 15 could only be de- 
scribed as more or less courteous state- 
ments to the effect that the questions 
meant absolutely nothing to the respon- 
dent. 

Two indicated a feeling that none of 
these things mattered much unless the 
policies of the Federal Government 
could be changed. Seven had views on 
at least one or two of the four topics. 

There may be value in quoting parts 
of one of these two really good and in- 
telligent replies, for the sake of the gen- 
eral reputation of the banking business: 


“It is obvious that if business hopes 
to meet changed and changing condi- 
tions, it must do a reasonable amount of 
practical economic research so long as 
this research has an intelligent objec- 
tive and doesn’t become lost in the fog — 
of vagueness of futile statistical com- 
pilation and a lot of useless tail-chasing 
for the sake of the sensation of motion. 

“Market research, as I see it, simply 
means a more efficient use of sales pro- 
motion money so that 25c will sell as 
many units if you know your market 
and where it is located where $1.00 is 
required to shoot over the wall without 
an observation balloon to telegraph down 
where the shots ought to go and when 
they are getting there.” 


This reply was joined by one other 
which indicated really purposeful cere- 
bration. But apparently most were dic- 
tated to a stenographer or to a dictating 
machine, with the banker leaned well 
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back in his swivel chair, and with his 
weight mainly on the base of his spine. 

To be sure, a mail questionnaire on 
so complicated a set of questions is rath- 
er disconcerting to one not dealing con- 
stantly in the terms used. But the facts 
that two bankers did get the idea aimed 
at, and that more than half were baffled 
by it may be significant. 


The Old Art of “Sizing Up” 


Market research is a relatively new 
term for describing an activity as old 
as trading. From time immemorial, 
wherever trading has been between man 
and man, each bargainer has done a bit 
of market research as he “sized the oth- 
er up,” while between them they tried 
to “higgle” out a satisfactory trade. But 
when one seller and ten thousand buyers 
are pitted against each other, the prob- 
lem grows complicated. Every step in 
the development of our present indus- 
trial system has served to increase the 
insulation between demand and supply 
which follows from mass production, and 
its corollary—the enormous increase in 


the number of buyers for one producer’s 
output. 

Whenever producers and final con- 
sumers come into direct contact it is 
fairly simple to keep supply reasonably 


well adjusted to demand. But these two 
basic factors in the economic system 
have found it more and more difficult, 
year by year, to remain in contact with 
each other. Mechanization, stockhold- 
ers’ committees, absentee management, 
competitors, bad business habits, unfor- 
tunate trade practices and traditions, 
and intricate distributing mechanism, 
all have served to make it harder for the 
consumer to get what he wants if he is 
not satisfied with the producers’ guess 
and for the producer to find out what 
the consumer really does want and give 
it to him. 

This situation offers only two possible 
solutions: (1) a regimentation which 
would be fabulously difficult to work out 
with even reasonable accuracy; (2) the 
development of a better technique for 
keeping producers in touch with demand. 
This latter is far less dramatic and spec- 
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tacular than depending on a formula. 
But it has the advantage that if it could 
once be built into the thought habits of 
American business, it would preserve 
the public’s ability to express itself in 
its own way as to how it chooses to spend. 


A Basis for Operating Plans 


Nor is this a matter of theory only. 
During the past ten or fifteen years an 
increasing number of industrial leaders 
have come to realize this as a matter of 
utmost importance. Makers of automo- 
biles, radios, toothbrushes, wall-paper, 
cosmetics, cameras or operators of pub- 
lic utility companies, and a host of oth-- 
ers have come to realize that without a 
restoration of contact with the final con- 
sumers of their products, on a basis 
freed from sales pressure, they cannot 
really know what is in the minds of 
those on whose good will their continued 
existence depends. 


This, then, is the background for our 
discussion of market research with rela- 
tion to trust companies. There is being 
exerted an increasing amount of effort 
on the part of intelligent producers and 
distributors to find out what is in their 
customers’ minds and to do it early 
enough to make this knowledge the basis 
of their operating plans. 

Now, as to trust companies specifical- 
ly, at least four ways may be suggested 
in which market research could be of 
use: 


1. In the appraisal of going business 
enterprises in which the trust com- 
pany or its clients may be interest- 
ed, either as to their standing with 
the public, or as sources of future 
earnings. In such appraisals mar- 
ket research would not normally 
take the place of, but would supple- 
ment, engineering and accounting 
studies. 

. In gauging the probable trends in 
industrial development as they af- 
fect trust company operations and 
particularly the selection of invest- 
ment portfolios. 

. In the ascertainment of what the 
trust companies’ own customers 
think about it. 
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. In the examination of the trust 
company’s own market to deter- 
mine how well it is doing its ap- 
pointed task. 


Appraising the Public Appetite 


Good will is one of the most elusive as- 
sets of business. Conservative financing 
gives it a nominal value. More liberal 
financing must find some formula for 
its valuation. What it really consists of 
is what people think about the enter- 
prise. 

At first glance this seems vague and 
intangible. But in scores of cases it 
has been determined, with so much cer- 
tainty that it loses much of its vague- 
ness. Why is one electric company in 
disfavor, while another has its patrons 
ready to fight for it? Why is one soap 
on the increase in public favor, while a 
fine old competitor is slipping? What 
are the facts about the market for a con- 
cern which wants a loan, or one that 
seeks new financing, or is an old family 
property perhaps held in a trust? 


In all industrial enterprises, one of the 
chief causes of uncertainty is this mat- 
ter of what the market really thinks 
about the product, its competitors or the 
need it is designed to fill. Sales meth- 
ods, pricing policies, management per- 
sonnel all depend on the real facts about 
the market; and so do such expensive 
and hazardous details as advertising 
plans, branch location and expansion 
programs. Here again, it has been dis- 
covered by various new enterprises that 
a few thousand dollars spent in market 
research may save much more than the 
cost as a basis for calculating earnings, 
costs and profits. 


Perhaps a few specific instances may 
be useful in making this point clear even 
though some of them may bear more on 
the investment considerations of the 
trust department than on its new busi- 
ness outlook. These will give point to 
the statement, which may sound didactic, 
that market research is not merely a 
new way of making a decision compli- 
cated. In addition to the regulations 
imposed by Federal, State and Local 
governmental authorities, and perhaps 
even as a main cause for them, has arisen 
the fact that in new financing enter- 
prises the insulation between producer 
and consumer already spoken of makes 
the question of future earnings and, 
hence, of regularity and size of yield, 
year by year, more problematic. 


Supplementing Investment Judgment 


There are many instances in which 
what proves to be a vital matter does not 
appear on the books, and may not even 
be brought out by an engineer’s survey. 
Here is a specific case: 


A company manufacturing equipment 
sold to automobile manufacturers in 
large quantities and on a very profitable 
margin asked for large loans from cer- 
tain banking interests. The bank had 
careful appraisals made which, with an 
extensive engineering investigation, and 
a most complete audit of results were all 
highly favorable. Still the banker felt 
that the situation contained certain fea- 
tures which were unfavorable. He ac- 
cordingly engaged a market research or- 
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ganization to study the situation. This 
organization contacted every customer 
of the concern and made a thorough in- 
vestigation of the equipment as it was 
used in the automobile plant, beginning 
with the purchasing agent and ending 
with the man who was in charge on the 
floor. It was discovered that a very 
large percentage of the machine in a cer- 
tain model had been most unsatisfactory 
and was about to be returned by several 
companies under the guarantee of per- 
fect performance subject to which they 
were sold. This guarantee in effect was 
a liability which did not appear on any 
books and which would have been suffi- 
cient to put the company out of business. 
The banker, accordingly, refused the 
loan and saved himself from going into 
a sure-fire loss. 

Other forms of weakness in a con- 
cern’s status which, though vital, would 
not appear on the books could be cited 
at length. Perhaps one instance will 
suffice. 

And new opportunities for investing 
trust funds also need market studies. A 
few years ago a banking concern was 
offered, on favorable terms, a large block 
of stock in an industrial corporation. 
After the accountants’ report was in, 
showing the records of past business and 
profits, and after the engineers had re- 
ported the plants to be in good condition, 
and well managed, there was still open 
the question as to what the market con- 
ditions and prospects were for enough of 
the company’s hundreds of products to 
give assurance that they were kept 
abreast of the chief trends in demand. 
At first the bankers contended that this 
was a function of management and that 
if the management was good this adjust- 
ment to the market could be assumed. 

The market research report, however, 
brought out many phases of consumer 
attitudes and the nature and trends in 
demand which threw a most valuable 
light on features of the accountants’ and 
engineers’ reports which previously had 
gone almost unnoticed. The resulting 
elimination of several lines, and concen- 
tration on certain others, turned out sub- 
sequently to be of utmost importance in 
relation to earnings. 
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Will It Thrive or Even Survive? 


In making up an investment portfolio 
suppose there were a choice between two 
equally well-managed and adequately 
equipped concerns, and that both were 
in lines which at the moment were popu- 
lar. Ten years of prophetic vision, or 
even five would enable one to pick the 
more likely of the two to thrive or even 
survive. Frequently the right kind of 
market research gives a line on trends 
which makes a very good substitute for 
prophetic vision. 

Is such-and-such a fad likely to be 
short-lived, or is it likely to become a 
fixed tradition? This can be determined 
with almost complete certainty in many 
instances. Has taste changed in beer; 
is the A brewery able to adjust itself to 
the present status well enough to retain 
its value as an investment? [If lini- 
ments are giving away to aromatic oint- 
ments, then a liniment company is not as 
good a buy as an aromatic salve maker’s 
stock. If advancing prices drive cus- 
tomers to mail-order houses this also has 
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a bearing on what to put on the list for 
purchase quite aside from the past earn- 
ing record and management. 


A company manufacturing building 
supplies had plans for expansion. The 
trust department of a large New York 
bank questioned the expediency of poli- 
cies involved, and decided that the trends 
in the building industry should be checked 
before money was spent for such expan- 
sion. Market research showed there 
had been marked changes in building 
tastes since the last important activity 
in building, and that there was in effect 
a sweeping trend against the very pro- 
duct which this company was tooling up 
to manufacture. Inasmuch as the trust 
department represented large holdings in 
this company it was able to prevent ex- 
pansion in spite of the stubborn resis- 
tance of the company’s directors, and the 
project, which might have had a calami- 
tous effect on the business, was thrown 
out of consideration. 


Stealing a March on Hindsight 


The enormous practical importance 
of knowing what the market thinks ap- 
pears in a great many forms in wholly 
new enterprises and in old ones whose 
chances for success or failure are for- 
ever being made over anew. For ex- 
ample, there is the case of a company 
selling fertilizer in certain regions of the 
U. S. The company is one of a very 
small number which had between them 
over 90% of the total business in this 
territory. Certain trends in the prefer- 
ences and prejudices of farmers were 
known to exist but their strength or 
spread had not been reaily gauged. It 
was decided that there should be a care- 
ful market analysis to measure them ac- 
curately. 


These predilections were found to be 
of the greatest importance. They were 
of moment to the financing, inasmuch as 
fertilizer purchases have to be financed 
over a considerable period. Definite in- 
clinations to shift from one brand to 
another were discovered and fortunately 
appeared to favor the company in ques- 
tion, so that financial plans of an expan- 
sive nature could be laid down and a 
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complete program be confidently ar- 
ranged. 


After these shifts in the market have 
recorded themselves in sales, or in re- 
fusal to buy, it is easy enough to see how 
important they are; and it may even be 
possible to go back over the record and 
see the point at which the trend first be- 
came clear. The really important thing, 
however, is to see it in time to do some- 
thing about it. That calls for special 
techniques and facilities which usually 
cannot be mixed with the job of selling 
goods already made. 


Getting the Clients’ Opinion 


During the past few years, some of the 
oldest and presumably best-seated indus- 
trial concerns have asked us to get for 
them the real opinion of their customers 
about them and their products. They 
tell us that their salesmen cannot do this 
satisfactorily, and they want to be sure 
that they know the truth. The sales- 
men have to devote their main efforts to 
selling products already made, and 
hence, they can hardly be depended on to 
spend adequate time to get on a frank 
basis of confession with their customers. 


When one’s future depends on getting 
at the real truth, there is nothing to be 
gained from incomplete or biased opin- 
ions. It requires a special technique in 
interviewing to be able to get respon- 
dents to tell frankly what is on their 
minds about such a matter as their opin- 
ion of a company or its product or ser- 
vice. 

A public service corporation, for ex- 
ample, found that the leading business 
men who played golf regularly with 
their local manager either did not know, 
or would not tell him, how resentful the 
public was of the way they were treated 
by minor employees, nor had he learned 
how much favor for municipal owner- 
ship had been fostered by really trivial 
operating details. These facts became 
clear when an independent market sur- 
vey was made. 

It is not necessary to point out that 
there has been since 1929 a veritable 
flood of opprobrium poured out on bank- 
ers of all kinds. They have been in dis- 
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favor in every poll taken to bring out 
the public attitudes toward various 
classes of business men. But what is 
most definitely to the point is that when 
this disfavor comes to expression it fast- 
ens itself on some individual institution 
—local, nearby, and well-known. And in 
many cases its own actual record may 
be most admirable. 


In a number of recent market surveys 
making an attempt to find how various 
groups of business men stand in public 
esteem bankers rank uniformly low. In 
one they ranked in public esteem just 
barely above “social reformers” and far 
below manufacturers, industrialists, po- 
litical leaders or labor leaders. This low 
opinion of bankers may or may not be 
held equally against trust companies, es- 
pecially as the layman usually makes no 
distinction between the two groups. But 
no trust company need be long in doubt. 
And in finding out what the public’s 
opinion really is it may also find the 
means of correction of any unfavorable 
factor. 


Measuring the Trust Market 


These specific instances which have 
been mentioned are not meant to be mere 
terror stories out of industrial life. They 
nearly all have a definite analogy in the 
trust company’s own business. How 
many trust companies, for example, 
have adopted the suggestion made in this 
magazine last April by Albert Journeay; 
have gone to their local court house and 
listed the estates over a selected term 
of years, which ought to have been the 
trust company’s market? How many 
know the average amounts or trends or 
maxima and minima or norms or any 
other useful factual measurements about 
these activities? 


This information may not be essential 
to present operation—they should be for 
the future as they certainly are not dif- 
ficult or abstract. But, if they have not 
been collected or made use of, what is 
the basis of judgment as to whether the 
company is doing its job as well as it 
can be done? Is it merely the hunch of 
the responsible heads? Then it is based 
on what, in ordinary business enter- 
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prises, has caused many an unfavorable 
wreck. 


Nor is this the only field in which the 
trust company can turn the methods of 
market research on itself. What about 
its good will, its sales methods, pricing 
policies, expansion plans, its products, 
the personnel handling it, the trends of 
taste and sentiment in trust matters, the 
most profitable lines for the services it 
is now providing which do not pay and 
which ought to be “stricken from the 
line,” what competitors are doing a bet- 
ter job; where competition is leading and 
why? 

This is by no means a complete cata- 
log of the sort of things in trust com- 
pany work which could find analogies in 
market research done by and for makers 
or sellers of commodities. This list is 
merely suggestive just as the treatment 
of each has been. 


Miss Anne Houstoun Sadler was re-elected 
president of the Association of Bank Women 
at the recent convention held in Boston. Miss 
Sadler is employed by the Bank of Man- 
hattan Company, New York City. Other of- 
ficers elected and installed were Miss Mabel 
D. Robson, manager, women’s department, 
First National Bank, Atlanta, Ga., vice pres- 
ident; Miss Lillian M. Russ, assistant trust 
officer, Troy Trust Company, Troy, N. Y., 
recording secretary; Miss Mabel F. Thomp- 
son, director, service department, Union 
Dime Savings Bank, New York, correspond- 
ing secretary; Miss Mary E. Gillen, man- 
ager, women’s department, the Chase Na- 
tional Bank of New York, treasurer. 
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Trust Research Work In Baltimore 


AuTIMORE’S financial, business and 

professional men had the pleasure of 
having Gilbert T. Stephenson, Esq., Di- 
rector of Trust Research of the Graduate 
School of Banking as its guest during 
the week beginning November 29 and 
ending December 3. Before the begin- 
ning of the Week, a dinner was held to 
work out a program of the activities. 
This meeting gave us an opportunity to 
appreciate the personality and aggres- 
siveness of Mr. Stephenson, and a spirit 
of cooperation. 


The relations between attorneys and 
trust companies in Maryland have not 
been as cordial as we believe they should 
be and Mr. Stephenson’s talks to the two 
Bar Associations were received with 
great interest on the part of the mem- 
bers of these Associations, and I believe 
will result in more co-operation and a 
better mutual understanding. 


The talk before the new Baltimore Life 
Insurance Trust Council was very well 
received and Mr. Stephenson’s plea that 
estate planning be placed upon a profes- 
sional basis attracted the attention and 
enthusiasm of the Council members. 


Another keynote of Mr. Stephenson’s 
various addresses, which he stressed par- 


ticularly, was that of the service to the 
public offered by the attorney, the life 
underwriter and the trust man, and that 
the sooner all three realize the import- 
ance of cooperation that much better will 
be the public service which will be ren- 
dered. 

One thing that impressed us very 
much was the amazing vitality exhibited 
by Mr. Stephenson. He went from meet- 
ing to meeting, conducting each in such 
an able manner that not only were we 
impressed with what he had to say, but 
the way in which he said it, all without 
much apparent effort. 

I am sure that the directors and execu- 
tive officers who attended the Friday 
evening dinner awakened to the fact that 
there are tremendous potential earnings 
in each of their trust departments and 
that if they apply the same general su- 
pervision and cooperation on trust mat- 
ters that they apply to their own bank- 
ing problems the result could not be but 
very satisfactory. 

On Monday, Mr. Stephenson addressed 
a luncheon meeting of the Executives As- 
sociation, a group of presidents of va- 
rious Baltimore business organizations, 
on the subject “Building Your Estate”, in 
which he pointed out the real functions 
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of trust departments as compared to 
those of investment counsellors, indicat- 
ing the sphere of their respective ser- 


vices. He especially emphasized the 
type of account in which the trust de- 
partment would act as custodian and the 
client would receive its investment ad- 
vice from his or her own investment 
counsellor. 


During the afternoon, conferences 
were held with presidents of trust insti- 
tutions. In the evening Mr. Stephenson 
addressed the junior and senior classes 
of the University of Baltimore Law 
School on “The Administration Provis- 
ions of Maryland Trust Instruments”, 
and later met with the Trust class of the 
American Institute of Banking. 


On Tuesday, Mr. Stephenson gave an 
excellent address to the Baltimore Asso- 
ciation of Commerce on the subject “Will 
Your Will Work?” Many favorable com- 
ments were heard from various business 
men and I am sure that many of them 
placed on their calendars the matter of 
the examination of their own wills. In 


the afternoon, a conference was held with 
trust department officers and senior staff 
members on the subject “Bases and 
Sources of Trust Compensation.” 

The following day Mr. Stephenson 
made his first address before attorneys, 
before the Junior Bar Association. In 
the evening, meetings were held with the 
junior and senior night classes of the 
University of Maryland Law School, and 
at 9:00 o’clock, Mr. Stephenson spoke at 
an open forum meeting of the local A.I.B. 
chapter, attended by members and trust 
department employees. 

Thursday morning, Mr. Stephenson 
spoke to the junior and senior day class- 
es of the University of Maryland Law 
School, and subsequently spoke to the Bar 
Association of Baltimore City Luncheon 
Club. 

Conferences were held with trust de- 
partment officers and senior staff mem- 
bers on “Cost Analysis” in the afternoon 
followed by the first dinner meeting of 
the recently organized Baltimore Life In- 
surance Trust Council, the subject being 
“Estate Organizing.” 

Mr. Stephenson continued his confer- 
ences with heads of trust departments 
and presidents of local trust organiza- 
tions on Friday. The final meeting of 
the week was a formal dinner at the Bel- 
vedere Hotel, to which only directors, ex- 
ecutive officers and heads of trust depart- 
ments were invited. Mr. Stephenson’s 
address at this meeting was “The Earn- 
ings Problems of Your Trust Depart- 
ment.” 


Too much credit cannot be given to the 
Cooperating Committee on Arrange- 
ments, under chairmanship of Frederick 
Storm of the Union Trust Company. 
Other members were: 

Wade H. Creswell, Safe Deposit and 

Trust Company. 

Howard M. Michel, 

Bank. 

F. Furnival Peard, Maryland Trust 

Company. 

James G. Renshaw, 

Trust Company. 

R. Austin Tydings, Union Trust Com- 
pany. 
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Training Tomorrow’s Leaders 
A Field of Influence and Service for Trust Officials 


PORTER SARGENT 


Educational Adviser and Foremost Authority on Private Schools; 
Editor of Sargent’s Handbook 


From the large number of instances each year where trust officers have 
the opportunity to render the helpful service of advising with clients on 
school problems, or selecting schools for their wards, it is apparent that 
their influence may vitally affect the lives of many of tomorrow’s leading 


citizens. 


As the class with which they are in most contact is a generally 


substantial and talented one, the proper guidance is not only a very human 
side of corporate fiduciary work, but one from which they may derive great 
benefit through recognition of such guiding principles as are outlined by 


Mr. Sargent.—Editor’s Note. 


EVER before was there so great an 

opportunity for initiative, straight 
thinking, bold action in every phase of 
human endeavor. Educational leader- 
ship, foresight and vision is needed to a 
greater degree in these days when every- 
where there is confusion of thinking and 
action. The old has failed. In distress 
and fear people who would otherwise be 
independent cry out for leadership. They 
are willing to sacrifice their liberties to 
be saved. If there is no capable demo- 
cratic leadership, dictators come forward. 


Adjustment is the problem of every 
living individual, plant or animal. Those 
who do not adjust themselves are not a 
success, they do not continue to live use- 
fully. A school is supposed to help a 
child to adjust himself to the life and 
world in which he is to live. In advising 
with their clients and selecting desir- 
able schools for their wards, trust officers 
have a most important responsibility to 
society. 


If during the past generation all 
schools had accomplished complete ad- 
justment for all their pupils everyone 
about us would be perfectly attuned to 
his environment, adequately informed, 
wholly happy and content, and at the 
maximum of usefulness and productivity. 
All would have right attitudes, good 
habits, and what a different world it 
would be! Yet few parents today can 


conscientiously and sincerely speak as 
did Marcus Aurelius, “I thank the gods 
that I had abundance of good masters 
for my children.” 


Fitting the School to the Child 


A shoe, however stylish and durable, 
is worse than useless, harmful unless it 
fits. It may cripple the foot. A school 
may be more harmful. It may cripple 
the brain, one’s habits and attitudes to- 
ward life. As autobiographies and rem- 
iniscences continue #o pour forth from 
the press, one notes that few reflect sat- 
isfaction with their schooling or grati- 
tude to their schoo! masters. In “This 
Is My Story”, Mrs, Roosevelt, born and 
bred an aristocrat, tells us she derived 
little benefit from her formal education 
except for her two years in English 
schools. In the December issue of At- 
lantic, Logan Pearsall Smith, writing of 
his boyhood and youth, declares, “I got 
almost nothing of intellectual value from 
Harvard University.” Yet he had as fel- 
low students Santayana and Berenson 
and sat under Royce, James, and Palmer. 
It would be tiresome to go back more 
than the past week to cite many writers 
who confess the futility of their schooi- 
ing. 

Maladjustment we find everywhere 
about us. ‘Maladjusted personalities 
keep our police and psychiatrists busy. 
One reason for this is what we have done 
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to the child. Instead of fitting the school 
to the child, we have attempted to fit the 
child to the school, a Procrustean process 
that has resulted in mutilating the per- 
sonality. 

If all boys and girls were alike, then 
the same type of school and education 
would fit all equally well. But boys and 
girls continue to be born different, and 
in spite of our best efforts to make them 
conform, to mold them to our heart’s de- 
sire, they continue to show individuality. 
Thank Heaven. 


Our Public School System 


The mass demand for education in our 
country has resulted in the almost com- 
plete socialization of our schools. Three 
billions of tax-raised money are annual- 
ly spent to maintain our public schools, 
their million teachers, their tens of thou- 
sands of local school boards, many with 
their own system of graft or special 
privilege. Eighty-nine per cent of all 


our children of school age attend these 
public schools which are almost as com- 
pletely socialized as our sewers. But one 
may still have a private school though 


one can’t have a private sewer. 

There are great stretches of our coun- 
try where it is considered undemocratic 
to send one’s children to a school that is 
not tax supported. Great uniformity in 
the curriculum and outlook exists on the 
whole throughout the system. The great 
city schools and the small town schools 
differ in facilities and atmosphere, but 
the standards are much the same, though 
there are differences in the degree which 
they are lived up to. There are differ- 
ences in the amount of chromium in the 
cafeterias, in the elaboration of the 
equipment in the manual training and 
athletic departments. Only occasionally 
is there a personality with whom the 
students come in contact whose indivi- 
duality has not been wholly ironed out by 
the system of supervision and tyranny of 
the school board. The public school sys- 
tem, however, isn’t so much affected by 
the colleges as is the private prepara- 
tory school permeated by ancient tradi- 
tions seeping down from above. 

The most constant thing about the pri- 
vate schools is their variety. There are 
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none that are identical. Each has its 
distinguishing characteristics, deter- 
mined by the tradition, custom, locality, 
clientele, and attitude of the head mas- 
ter or mistress, and the attitude and 
quality of the student body. The annual 
Handbook of Private Schools lists about 
four thousand of the private schools in 
this country. In addition there are 
about twelve thousand Catholic schools, 
upwards of two thousand local business 
colleges, and over ten thousand music 
schools that are not listed. 


Still A Difficult Task 


For the parent or guardian who is 
earnestly seeking for a boy or girl the 
appropriate private school or junior col- 
lege there are well over a thousand 
choices that may be considered. From 
these it is not easy to select a school to 
which the boy or girl will look back in 
later years with more gratitude than 
do those who now write memoirs. With 
no restriction on money and with an un- 
derstanding of the boy or girl, it is still 
a difficult task. 

But with care and discrimination, a 
school can always be found that will 
meet the need of each child. After a 
long career in dealing with the product 
of the private school, I have been assist- 
ing over a thousand parents annually to 
find private schools in which their boys 
and girls can make the best adjustment 
toward their future lives. 

It is appalling how often well meaning 
parents and guardians send their chil- 
dren to expensive but inferior schools. 
Sometimes it is the result of false repre- 
sentation, of advertising lure or high 
pressure salesmanship that they are so 
defrauded. Too often the school is 
chosen on hearsay or on the recommenda- 
tion of one who has no real knowledge. 
Later the children, feeling that time and 
money have been wasted, are resentful 
not only toward the school but toward 
their parents. 


Once the local minister was relied up- 
on for guidance, educational as well as 
spiritual. Today he is not so much 
called upon for up-to-date information. Of 
trustees and alumni one must also be- 
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ware. Too often they may have a finan- 
cial interest. 

Most of the ‘Associations’, ‘Bureaus’ 
and free lances, masquerading under 
high sounding titles, that used to take 
commissions from schools for securing 
enrollments have abandoned the practice, 
but, astonishing as it may seem, commis- 
sions are still paid by schools, otherwise 
reputable, to some women agents. When 
a representative calls or endeavors to 
influence an enrollment, it behooves a 
parent to ascertain how much of the tui- 
tion money will be paid for this effort. 


How, then, is one to select a school for 
a particular boy or girl that will not mu- 
tilate, frustrate, or pinch like an ill fit- 
ting shoe? There are only two ways of 
learning about a school—from the out- 
side and from the inside. 


From the Outside 


There is no national association of 
private schools, no official source or cen- 
ter of information. Such meager sta- 
tistics as are published by the Federal 
Office of Education appear two years 
late. Before the Handbook of Private 
Schools was undertaken, twenty-one 
years ago, parents had no authoritative 
source of reference, and the schools were 
little known even to each other. 

A school master a little snubbishly 
and snobbishly wrote me recently, “Your 
comments on schools I find interesting 
because you are very interesting, but | 
would not think of taking your opinion 
of a school... If I want to know more 
about a school than you tell, I want the 
catalog.” That is what the catalog 
should do, reveal with clarity and some 
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“Without any solicitation, this cam- 
pgign has produced a substantial num- 
bor of wills for us.” (An Iowa bank) 


“Lawyers say they have drawn more 
wills during our campaign than in any 
previous period.” (A New Jersey trust 
aompany) 


fn 13 years of continuous advertising, 
§ Massachusetts trust company has 
“ncreased its business ten-fold, an in- 
frease largely traceable to Purse pro- 
srams. 


Win Ohio trust company receives 15 


yi appointments and 42 prospective 


*:ccounts during the first few months 
of a Purse program. 


(These records, and many others like 
y 


hem, prove that Purse advertising is 
an investment, not an expense. Write 


Yor more evidence and information. 
yr here is no obligation. 


degree of accuracy just what the school ir HE r URSE COMPANY 


is and what it stands for. 4. 


But unfortunately many school cata- \ 
logs are misleading. Some are deceiv- \ 


HATTANOOGA, TENNESSEE 


ing. To a parent who studies a group 

of catalogs seriously they are often ™eadquarters for [» 
puzzling. Some of the long established \ 

schools publish no catalog, and it is only 
with the better schools that the catalog 
statements can be relied upon. The self- 
seeking, commercialized school will often 
publish an elaborate document. The cata- 
log of a poor military school is usually 
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bulky and pretentious. Too often school 
catalogs are high pressure sales adver- 
tisements of a poor institution. 

Parents often get their first informa- 
tion in regard to a school from adver- 
tisements in newspapers and magazines. 
Many excellent and _ discriminating 
schools are still carrying announcements 
in some of the high class magazines, al- 
though the old blatant large space ad- 
vertising has passed except for the high- 
ly commercialized southern military and 
finishing schools. In relying upon school 
advertising consideration must, of 


course, be given to the character of the 
magazine and the discrimination it uses 
in admitting schools to its columns. 


From the Inside 


An outsider may learn something 
about a school by talking with the head. 
Too often it will be about fatuous theor- 
ies, vacuous aims and futile ideals never 
to be achieved. One may visit the schooi, 
see bricks, desks, and activities. The 
trained eye will see much that the unac- 
customed will miss. Pupils and instruc- 
tors together will inevitably reveal some- 
thing of underlying relations. One can 
usually detect whether the pupils are oc- 
cupied in vital accomplishment or plod- 
ding doggedly through outworn, dry rou- 
tine. 

Many schools put up a good front 
which is found to be a hollow sham when 
seen from within or behind. Here is a 
school that makes a brave showing in 
its catalog, which offers every kind of 
course, every variety of outdoor activity. 
Even a cruise, all expenses paid, is 
thrown in. That it occupies a leased 
hotel doesn’t appear as you drive up to 
it and see the beautifully landscaped 
grounds. Behind the scenes one learns 
that the man at the head has left behind 
him a trail of unpaid rents, taxes, bank- 
ruptcies. Teachers are hired on small 
salaries, on short tenure. High pres- 
sure salesmen follow up leads brought 
by their sticky flypaper advertising and 
are paid large commissions. 

It is from the inside that one gets the 
most valuable information. The dis- 
gruntled trustee, the retiring head mas- 
ter, the dismissed teacher or the expelled 
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boy, violently prejudiced as they may be, 
often give some true insight as to what 
is wrong, who pulls the strings, to what 
purpose, how much of a figure head or 
puppet the head master may be. 

It is safe to assume that all state- 
ments made about a school are in some 
degree colored or prejudiced. Only by 
comparing enough varying statements in 
Wwuich diverse prejudices neutralize each 
other may one arrive near the truth. 


Private Initiative Needed 


Schools tend to revert to type. The 
conventional is easier to manage, so con- 
ventional traditions and trends are fol- 
lowed. The greater number still look 
backward. They continue to give pres- 
tige to subjects which cannot “feed a 
spirit of criticism and discontent with 
the respected institutions of today’, as 
Veblen puts it, “because the antiquity 
of these studies makes them ‘safe’.” 

Few attempt to impart to their stu- 
dents understanding of civic and public 
responsibilities, of the economics of the 
times. Anything of this sort that is of- 
fered in the curriculum is apt to be ex- 
tremely perfunctory. The schools too are 
remiss in training boys and girls how 
to handle their own financial affairs. 
Much is still left to parents who usually 
evade their responsibilities. 

Education at the tax payers expense 
has been so long available that we Amer- 
icans, especially those of us west of the 
Alleghenies, tend to forget that all the 
practices and methods of the public 
schools originated in schools under pri- 
vate initiative. Originally an idea in 
one man’s head, charitable organiza- 
tions and associations took it up, private 
academies worked it out. Eventually 
proved good, there was demand for this 
practice or this method, and the public 
school carried on at the expense of the 
taxpayer. 


Where Schooling Is Inspired 


Across the threshold of some of the 
great schools have recently stepped young 
men of promise whose reserve power, yet 
unknown, stimulates the imagination. 
There are schools where the bulletin 
boards reveal unusually interesting and 
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stimulating activities, not only in the 
outdoor and extra-curricular activities, 
but in community and national activi- 
ties. 

Here is a school in the hills of Ver- 
mont, established within a few years by 
a clear-eyed woman of vigor who has 
raised her own family and now brings 
together, summer and winter, a hun- 
dred boys and girls of high school age, a 
score or so of young and enthusiastic 
teachers, craftsmen, artists, musicians. 
Students and teachers live and share an 
intensely active, useful, purposive life. 
And part of their course is learning to 
spend a summer living in homes in Eu- 
rope, the source of all our inherent cul- 
ture. 

Here is another school for boys and 
girls of all ages through to college. Beau- 
tiful printing issues from the student- 
run press, under the direction of a vet- 
eran craftsman. An observatory of ce- 
ment, with a copper sheathed revolving 
dome, an eight inch telescope, even the 
lenses made by the pupils, are evidence 
of their efficiency. Life here is active 
and real and preparation for college only 
incidental. 

Then there are schoo's in the southern 
mountains, rehabilitating communities. 
At Pine Mountain School in the poor- 
white mountain district of Kentucky, 
started around a nucleus of one ancient 
cabin, students and faculty form a co- 
operative community, producing their 
own food and clothing, working together 
at industries, arts and crafts, striving 
to preserve the quaint in regional culture 
—fine weaving, dye making, powdering 
herb roots. They take great pride, in- 
terest, and are most intent on their work. 
And all a boy or girl need cost his par- 
ents for a year there is $38. 

In such schools, with no regular rows 
of desks, the disorder is without. With- 
in the skulls there is organization and 
purpose. That’s the kind of training that 
may put psychiatrists and criminologists 
out of business. Where living is moti- 
vated, directed, inspired, is education 
necessary? Isn’t that just as good as 
education? Perhaps it is education. 

The private school stands today amidst 
a sea of socialized schools in this so- 
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called democracy, a place of vantage 
from which new educational movements 
emerge as in the past. Private initia- 
tive has always found the way in educa- 
tion as in other things. The basic need 
in every walk of life is for sturdied 
character, better trained faculties and 
enlightened leadership. 


[To assist our readers in the selection 
of the educational facilities best qualified 
to meet their various problems effective- 
ly, and to enable them to give this ser- 
vice without undue burden or expense, 
Trust Companies Magazine will present 
a directory of carefully selected private 
schools, beginning with the January 1938 
issue. Specific inquiries will be wel- 
comed by our Educational Director, as a 
service to subscribers.] 


Richard W. Hill Secretary of the 
American Bankers Association 


New York.—Richard W. Hill, who has 
been connected with the American Institute 
of Banking since 1916 and since 1919 as 
secretary, has been appointed to serve also 
as secretary of the American Bankers Asso- 
ciation, it is announced by Dr. Harold Ston- 
ier, executive manager of the association. 
He will be in charge of detailed arrange- 
ments of all association conventions and 
regional conferences and other assigned ad- 
ministrative functions. 

Mr. Hill has served for a number of 
years as secretary of the Public Education 
Commission of the American Bankers Asso- 
ciation, and as registrar of the Graduatc 
School of Banking, conducted jointly by the 
association and Rutgers University, since 
its organization in 1935. 
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N. Y. Common Trust Fund 
Appeal Limited 


The difference in yield on the amount 
that may be invested in the common 
trust fund will not be sufficiently greater 
over that which is now obtainable on 
some of the longer term governments, 
even if only these are used to make a 
large dollar difference in income. Only 
government bonds are used as the means 
of comparison since they are readily 
available in relatively small amounts and 
represent the highest type of credit. 
Furthermore, their varying maturity 
dates render them perhaps more satis- 
factory for general use in the investment 
. of small cash balances as an issue can be 
selected having a maturity in close cor- 
respondence with that of a particular ac- 
count. 

As against the small increase in in- 
come from the use of a common fund 
must be offset the liabilities which the 
trustee would assume in operating an ac- 
count of this nature until a definitely es- 
tablished procedure has been created by 
judicial interpretations and litigated de- 
cisions. Thérefore, in weighing the rel- 
ative advantages and disadvantages in 
this newly authorized type of trust in- 
vestment, it would seem that certainly 
for the small and medium sized banks 
and perhaps for all banks except those in 
the largest class the common trust fund 
will have limited appeal. 

G. H. Auffinger, Jr. 

A. V. P., Marine Midland Group, Inc., 

Buffalo, N. Y. 
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Investment Policies and Cooper- 


ation of Supervisors 
Y philosophy of supervision finds ex- 
cellent expression in the words of S. 
Sloan Colt, one time president of the New 
York Bankers’ Association: 

“It must be clear by now that lasting im- 
provement in the banking system can rarely 
be obtained by legislation. The futility of 
trying to substitute arbitrary rules and 
laws for sound business judgment has been 
amply demonstrated. That is why a pro- 
ject wherein the men actually operating 
banks undertake to make a careful analysis 
of the banking problems is so important 
and may bring productive results. We have 
tried legislation for a hundred years; let 
us now try research and analysis.” 

Upon assuming the duties of Commission- 
er of Banks, I realized the wisdom of pro- 
moting educational efforts among our banks 
rather than of putting them in a straight- 
jacket by rigid regulations. Consequently, 
today we have a bond department which has 
attracted favorable attention throughout the 
country, and I believe a foundation is being 
laid for a more intelligent handling of se- 
curities in our state than ever before. It 
means that here and there we find a banker 
who is changing his investment policy be- 
cause he now knows why his actions in the 
past have been out of harmony with sound 
principles of banking. It is safe to say that 
the conversion of such a banker raises the 
level of the quality of bank management 
permanently. Regulation never could have 
done this. 

Through the efforts of the department’s 
investment counsel in publishing monthly 
the Financial and Investment Review, 
criteria that are useful in the selection of 
securities are placed in the hands of bank- 
ers. By virtue of continuous scrutiny of 
examination reports on the part of the bond 
analyst, dangerous investment habits are 
quickly detected and the offending bankers 
are called into conference for the purpose 
of explaining the reason for the depart- 
ment’s concern. 

Unless we have our banks in better shape 
when the next major business recession 
comes than we had in 1931, the dual system 
of banking will not survive and all the ad- 
vantages of such a system will be sacrificed 
to still the clamor of an outraged public for 
a better credit mechanism. 

From address by Robert D. Beery, 


Commissioner of Banks of Minnesota, before the 
National Assn. of Supervisors of State Banks. 
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Allocation of Stock Dividends 


Chaotic State of Trust Accounting Law Under 
Pennsylvania Rule 


ORBA F. TRAYLOR 
Instructor, Oberlin School of Commerce, Oberlin, Ohio 
and 
T. M. DICKERSON 
Head, Accounting Department, Western Reserve University, Cleveland, Ohio 





ARTLY because of the undistributed 

profits tax but mainly on account of 
business recovery, corporations have 
been distributing large amounts of stock 
dividends. The issuance of such divi- 
dends in stock of a different class, 7.e., 
common stock to preferred stockholders 
and/or preferred stock to common stock- 
holders, raises a difficult trust account- 
ing problem which is closely interwoven 
with tax and legal questions. 

For federal income tax purposes, a dis- 
tribution of common stock to holders of 
cumulative non-voting preferred stock 
has been held in effect to constitute in- 
come. Koshland v. Helvering, 297 U. S. 
702 (1936). The Supreme Court of the 
United States stated the rule to be that 
“where a stock dividend gives the stock- 
holder an interest different from that 
which his former stock holdings repre- 
sented he receives income. The latter 
type of dividend is taxable as income un- 
der the Sixteenth Amendment. Whether 
Congress has taxed it as of the time of 
its receipt is immaterial for present pur- 
poses.” Presumably what was received 
was increased participation in dividends 
and in assets on liquidation and voting 
rights.1 The presence or absence of se- 
verance from the corporation was not 
stressed so much as the new rights given 
the preferred stockholders. Thus a 
change in the form or extent of the stock- 
holders’ interest is the test of taxability. 

In the case of a dividend on common 
stock payable in preferred stock, there 


1. See Commissioner of Internal Revenue v. 
Tillotson Manufacturing Co., 76 F. (2) 189 
(1935) which the Koshland case affirmed. 


are conflicting decisions of the Board of 
Tax Appeals. In one group of cases 
such dividends were held taxable income, 
the Board emphasizing the fact that 
there were two classes of stock outstand- 
ing at the time of distribution.2, Where 
there was no preferred stock outstand- 
ing such a dividend in preferred stock to 
the common stockholder was held a dis- 
tribution of corpus.? 


All of these situations were seemingly 
not comprehended by the majority in 
Eisnev v. Macomber,* the case originally 
holding stock dividends not to be income 
within the meaning of the Sixteenth 
Amendment. In the Macomber case the 
distribution of stock dividends was look- 
ed upon as essentially a book adjustment. 
The corporation capitalized its undivided 
profits. Nothing was taken or added to 
the corporation. The stockholder was 





2. James H. Torrins, 31 B.T.A. 787; and FH. G. 
Gowran, 32 B.T.A., 820 (affirmed 12|6|37 
by U. S. Supreme Ct.) 


3. Horrman wv. Commissioner, 34 B.T.A. 1178 
(1936). To the same effect see Pearl B. 
Brown, Executrix, 26 B.T.A. 90, affirmed 
69 F. (2) 602 (1934). 


4. 252 U.S. 189 (1920). Virtually on account 
of the accountant’s point of view, the fed- 
eral income tax cases having to do with re- 
organizations of corporations are not con- 
sidered apropos to the trust accounting prob- 
lem here. The reorganization cases reject 
the form of the dividend test and follow the 
substance rule in finding income on the 
theory whereas the stockholder formerly had 
only a contingent interest in surplus, he 
now has a right to surplus in a situation 
capable of being distributed. U.S. v. Phelilis, 
257 U. S. 156 (1921), Rockefeller v. U. S. 
257 U. S. 176 (1921), Cullinan v. Walker, 
262 U. S. 184 (1923), Marr v. U. S., 268 
U. S. 536 (1925). From the position taken 
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considered to have retained his same pro- 
portionate interest.® 


The Three Rules 


Already, trustees are being puzzled by 
these new situations and the courts will 
eventually have to face them in allocat- 
ing such stock dividends to/or between 
the life tenant or/and the remainderman. 
Three rules have been adhered to in the 
past respecting stock dividends in stock 
of the same class. The so-called Massa- 
chusetts rule that if the dividend be in 
stock it belongs to corpus, if in cash to 
the income beneficiary, is in force in a 
minority of the states.? This rule which 
makes the form of the dividend the test 
is the Federal rule as well.® 

The so-called Pennsylvania rule is to 
the effect that the value of the trust at 
its inception must be maintained intact.” 
If the stock dividend is paid from earn- 
ings since the inception of the trust, it 
belongs to the life tenant. If paid from 
earnings made prior to the inception of 
the trust, the stock dividend is dis- 
tributed to the remainderman. The so- 
called Kentucky rule gives all stock divi- 
dends to the income beneficiary, i.e., the 
dividend is allocated as of the date of re- 
ceipt.'° The so-called English rule makes 


by the writers, we incline to the view 
of the dissent in Marr v. U. S&S. ie., 
nothing was severed from the corporation. 
All the stockholders received was a new 
statement of their individual interests. In- 
deed, if intangible benefits or a more ac- 
cessible status to the surplus of the corpor- 
ation constitute income, income can be found 
in the situation of Eisner v. Macomber. Af- 
ter the dividend, the stock is more readily 
saleable and the stockholder has a new right 
to have funds formerly held as surplus to 
be retained as capital. Seligman, Effects of 
the Stock Dividend Decision, 21 Columbia 
Law Review, 313, 326 (1921). 

5. It is interesting to compare this view with 
the view taken by the Massachusetts and 
Wisconsin courts where ordinary stock divi- 
dends were considered taxable income on the 
theory they represent accrued gain extracted 
from the original investment. Zax Commis- 
sioner v. Putnam, 227 Mass. 522 (1917), 
State v. Nygaard, 174 Wis. 597 (1921), and 
State v. Cary, 181 Wis. 564 (1923). 


6. Perry, On Trusts and Trustees (7th edition) 
sections 544, 545 and 545(a). 

7. Minot v. Paine, 99 Mass. 101 (1868). 

Gibbons v. Mahon, 136 U. S. 549 (1890). 

9. Earp’s Appeal, 28 Pa. St. 368 (1857). 


10. Hite’s Devisees v. Hite’s Executor, 93 Ky. 
257 (1892). 


@ 


the determination hinge on whether the 
dividend was extraordinary. If ordin- 
ary, whether in cash, stock or other prop- 
erty, the life tenant gets the dividend. 
To allow the federal income tax cases to 
influence the courts virtually to apply the 
Pennsylvania rule to the various situa- 
tions of stock dividends in stock of an- 
other class for trust accounting purposes 
will result only in further uncertainty.!* 


Objections to Pennsylvania Rule 


The Pennsylvania rule of source is ob- 
jectionable upon a score of grounds.}* 
Inter alia, a double set of presumptions 
is involved, i.e., (a) the testator intended 
to maintain the inception value intact, 
(b) the testator intended that extraor- 
dinary dividends go to the life tenant 
and proceeds of sales of securities and 
subscription rights should go to the re- 
mainderman. Despite the fact that book 
value instead of market or intrinsic value 
is now the ultimate fact sought to be es- 
tablished, the cost is prohibitive. The 
doctrine of unusual circumstances offers 
a ray of hope of modification in every 
hard case. There is no feasible way of 
knowing whether values of stock divi- 
dends result from earnings over and 
above the inception value of the trust 
corpus. Any determination is impracti- 
cal. All the vagaries of public utility 
valuation are encountered. 


Not only is the Pennsylvania rule un- 
certain, impractical and complicated, but 
its operation and application is arbitrary 
as well in rejecting market and intrinsic 
inception value and_ selecting book 
value.!1* Book value, while a sound ac- 


11. Brander v. Brander, 4 Ves. Jr. 800 (1799). 
Limited to companies having no power to in- 
crease capital by Bouch v. Sproule, 12 App. 
Cas. 385, 397 (1887). 

12. Note to Commissioner v. Koshland, 81 F. (2) 
641, in 45 Yale Law Journal, 1122 (1936). 
Standeven, The Trustee’s Problem in Ap: 
portioning Stock Dividends Between Life 
Tenant and Remainderman, 50 Trust Com- 
panies, 871, 876 (1930). 

13. Faught, Statutory Solution of the Problem of 
Allocation Between Life Tenant and Remain- 
derman, 11 Temple Law Quarterly, 139, 
(1937). Excerpted in 64 Trust Companies, 
360 (March 1937). 

14. Scott, Apportionment of Extraordinary Cor- 


porate Distributions on Stock Held in Trust, 
48 Trust Companies, 631 (1929). 
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counting concept, is not the only sound 
theoretical value to use. 

The application of the Pennsylvania 
rule may actually run counter to the set- 
tlor’s intent where there is a specific 
provision that income is to go to the in- 
come beneficiary and stock dividends 
(from accumulated earnings) are dis- 
tributed to the remainderman. Even if 
no specific direction, it may be an equally 
well justified presumption that it was 
the settlor’s intent that the income 
beneficiary was to get such accumulated 
earnings. 

Such difficulties coupled with the per- 
sonal liability of the trustee for mis- 
taken calculations of intact inception val- 
ues inevitably will result in resort to the 
courts for each doubtful case, thereby 
inviting litigation beyond the merits of 
settling a theoretical equity dispute. 


Gain to Class of Stockholders 


The nice theoretical supports of the 
Pennsylvania rule do not stand up un- 
der critical analysis. The logic in the 
Massachusetts rule may well be compared 
with that of the Pennsylvania rule when 
under examination the latter gives stock 
dividends to the income beneficiary. 
Stock dividends are ordinarily and sub- 
stantially capital distributions. The dis- 
sent in Soehlein v. Soehlein1®. contended 
that the preferred stock paid as a divi- 
dend to the common stockholders should 
have gone to the remainderman as prin- 
cipal on the theory that by the issuance 
of the preferred stock certain rights 
were taken away from the common stock- 
holders. The dissent could not get away 
from the fact that no matter how many 
advantages or preferences one class of 
stockholders may get at the expense of 
another class of stockholders, those ad- 
vantages were derived from the capital 
of the corporation. 


Indeed, this is the crux of the issue. 
May gain of one class of stockholders 
over another class constitute income for 
trust accounting purposes? From the 
individual stockholder’s point of view 
taxable income has been the result. From 
the point of view of the corporation’s as- 


15. 146 Wisconsin, 330 (1919). 
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sets as a whole, there is no severance 
analogous to a cash dividend.!® The 
benefits conferred by giving preferred 
stock to common stockholders or vice 
versa are clearly distinct from bonds paid 
out of currently earned income or treas- 
ury stock which has resulted in a reduc- 
tion of the corporation’s assets. In any 
event other than in the exceptional case 
the corporation distributes capital. 
Where current earnings are distrib- 
uted in the form of a stock dividend, it 
is a relatively easy matter to see through 
the subterfuge.17 Especially in the type 
of stock dividend under discussion (in 
stock of a different class) is there a dis- 
tribution of the corporation’s capital. 


16. If one’s entire income were from such paper 
dividends, the anomaly of contending such 
stock dividends were income would be only 
too apparent. Montgomery, Accounting Meth- 
ods Must Be Revised To Meet The Increasing 
Burden of Taxation, 62 Journal of Account- 
ancy 90, 91 (1936). 

17. Lord Eldon in Paris v. Paris, 10 Ves. 185 
(1804) “As to the distinction between stock 
and money, that is too thin.” 
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To the extent accumulated surplus is rel- 
atively small in amount, what the com- 
mon stockholder gets in preferred stock 
will pari passu result in a decrease in 
the value of his common stock. There is 
a normal see-saw relation or proportion 
between common and preferred stock val- 
ues which should not be obscured by the 
fact that corporate surplus may have 
been increasing over a period of years. 
The preferred stockholder in receiving 
common stock dividends when there is a 
large amount of surplus, loses a portion 
of the surplus behind the value of his 
preferred stock on the market. Any pref- 
erence gained is at the expense of him- 
self. Even if this see-saw relation is 
not working except where surplus is ac- 
tually distributed, the corporation, to 
reiterate, is distributing its capital. To 
treat such stock dividends as income 
when the effect may be only to dilute and 
proliferate what the stockholder already 
had will be'to favor the income benefi- 
ciary at the expense of the remainder- 
man.18 


Advantages of Massachusetts Rule- 


The point.of the Massachusetts rule, 
which by a rule of thumb test (the form 
of the dividend) maintains the interest 
of the remainderman, is that where 
there are ambiguities there is a dispensa- 
tion with the necessity of tracing the ac- 
tual source of the dividend whether from 
current earnings or capital. The result 
has been to save time and trouble to the 
trustee. What is otherwise uncertainty, 
impracticality, complication, arbitrari- 
ness, defeat of the settlor’s intent, and 
personal liability on the trustee’s part 
under the Pennsylvania rule is clarity 
and simplification under the Massachu- 
setts rule. 


In the’ majority of instances, the 
Massachusetts rule causes a result in 
line with the settlor’s intent. There is 
a fair approximation to the equities be- 


18. There are three main factors which will deter- 
mine whether the individual stockholder gains 
or not (1) the proportion of surplus taken orig- 
inally; (2) the proportion of surplus dis- 
tributed; and (3) the manner and extent the 
relation between the preferred and common 
stock will be affected in the future. 
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tween the life tenant and remainderman 
both as a practical matter and as a mat- 
ter of abstract justice. The rule is in 
accord with the ordinary layman’s idea 
of stock dividends. The Uniform Prin- 
cipal and Income Act has adopted the 
Massachusetts rule.1® There is in no 
way a violation of the normal desire of 
those intending to give income to the 
life tenant and not inheritable estates 
for the heirs of the life tenant. The 
logic of the rule is sound because as 
pointed out above it should not be 
enough, to constitute income for the 
life tenant, that one class of stockholders 
gain over another by a _ bookkeeping 
shuffle device. 

It is to be conceded that the Massa- 
chusetts rule does not always result in 
a perfect, impartial division of income 
and principal, but neither does the 


Pennsylvania rule.*° To follow the form 
rule involves a certain amount of arbi- 
trariness and may run contra to the ef- 
fect of what is actually done if intangi- 
ble benefits may constitute income, but 
even if taxable for income tax purposes, 


such distributions are of capital from 
the corporation’s point of view.*! Toa 
certain extent the action of the corpora- 
tion determines the equities between the 
life tenant and remainderman, but the 
corporation is normally in a better posi- 
tion to determine whether a stock divi- 
dend is bona fide than is a trustee or 
court.2* Some right of the corporation 
to determine would seem proper to stress. 


19. In 1931 by the National Conference of Com- 
missioners on Uniform State Laws. Oregon 
in 1931 and Virginia in 1936 by legislative 
act adopted the Massachusetts rule; North 
Carolina and Florida in 1937. 


. The Pennsylvania rule allocates cash dividends 
to the income beneficiary despite such divi- 
dends may be paid from surplus and not 
current earnings. Harrow, Stock Dividends 
as Principal or Income in the Administration 
of Trusts, 8 St. Johns Law Review, 17, 19 
(1933). 

. A different treatment for income tax pur- 
poses should not be allowed to becloud the 
question for trust accounting purposes. The 
distinction between the two situations is a 
well recognized one, i.e., the question in- 
volved in the former depends upon a statute 
strictly construed to prevent corporation stock- 
holders from evading taxes whereas in the 
latter the question is one between owners of 
successive interests in particular shares. 


2. Gibbons v. Mahon, 136 U. 8S. 549 (1890). 
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Clarifying Rights 


The conclusion cannot be escaped that 
the rights of the life tenant and remain- 
dermen are very uncertain at the present 
time so far as stock dividends in stock 
of a different class are concerned. There 
is no law on the question except the in- 
come tax law which is unsatisfactory for 
trust accounting purposes since in effect 
an acceptance would result in adoption 
and application of the Pennsylvania 
rule. The question is not a mere aca- 
demic one even though the laws of some 
states place limitations on the issuance 
of stock dividends in stock of a different 
class.22 In an extreme case as much as 
fifty per cent of the funds of a trust may 
be in one corporation the disposition of 
which will be determined by either the 
policy of the board of directors of the 
particular corporation issuing the stock 
dividend in those states following the 
Massachusetts rule or by the courts in at- 
tempting to apportion the stock dividend 
according to its source in those jurisdic- 
tions following the Pennsylvania rule. 


It behooves the trustee where an im- 
mediate conversion of stocks is not con- 
templated to have inserted a specific pro- 
vision defining the rights of the life ten- 
ant and remainderman.24 Care must be 
exercised not to run afoul of the laws 
prohibiting accumulations.25> The prac- 
tice of some trustees in distributing 
stock dividends in stock of a different 
class to principal at no value unless the 
life tenant raises the question will only 
result in opening the door to liabilities. 


At its best, more specific drafting is 
not the trustee’s solution.26 Either by 


23. E.g., Ill. State Bar Stats. (1935) c. 32, sec- 
tion 41 (d). 

24. E.g., fix minimum income for life tenant and 
restrict stock dividends which the life tenant 
may get. Any excess is to be paid to the 
remainderman. The meaning will present 
no difficulty if the Massachusetts rule is ap- 
plied. If the Pennsylvania rule is applied, 
there will be a difficult question of whether 
the settlor covered stock dividends in stock 
of a different class. 

. All shall be principal was held to be contra 
to the accumulation statute in Maris’ Estate, 
301 Pa. 20. A contrary holding is to be 
found in Equitable Trust Co. v. Prentice, 
250 N. Y. 1 (1928). 

. Scott, Corporate Stocks in Pennsylvania 
Trusts, 33 Dickinson Law Review, 31 (1929). 
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legislation or by adoption of a rule of law 
similar to the Massachusetts rule may 
the difficulties be avoided which will be 
encountered if the Pennsylvania rule is 
applied. It is not impractical or i'logi- 
cal to indulge in the presumption that 
stock dividends in stock of a different 
class are capital. Once accepted, there 
is no reason to make the presumption 
immutable. A basis for exceptions and 
planned deviations can better be made 
with the Massachusetts rule as a datum 
that will not approach the chaotic state 
of trust accounting law the courts are 
headed for if they attempt to apply the 
Pennsylvania rule to the situations of 
stock dividends in stock of a different 
class recently encountered by the Su- 
preme Court of the United States in the 
federal income tax cases.27 The effect 
of the income tax decision should be to 
hasten the departure from reliance on 
the Pennsylvania rule. 


27. Clark, Interpretation of Proposed Uniform 
Principal and Income Act, 54 Trust Com- 
panies 723 (1932). 





New York Trust Conference Discusses Fee Basis 


HE first state-wide conference of 

trust officers in New York, held in 
Syracuse on December 8, under auspices 
of the State Association’s Committee on 
Trust Functions, attracted over 200 trust 
institution executives to its one-day de- 
liberations. The strain of providing for 
costly protective services necessitated by 
present complex conditions, for a com- 
pensation based on statutory fee sched- 
ules, adopted years ago when the admin- 
istration problems and court require- 
ments were relatively simple and routine, 
occasioned the most discussion. 

Reports and recommendations of the 
Committee on Fees and Costs were dis- 
cussed, need for a mortgage servicing fee 
with particular reference to new mort- 
gage loans, comparison of New York’s 
basic fee situation with that in other 
states, determination of satisfactory uni- 
form procedure for determining trust de- 
partment profits and expenses, and the 
inaugurating of a Unit Cost system. 

It was the consensus of opinion that 
the most equitable and scientific approach 
to the problem of bringing fees into line 
with the cost of work performed, would 
require a state-wide study made, for 
comparative purposes, on a generally ac- 
cepted basis. Adoption of the principles 
outlined in the A.B.A.’s Guide to Trust 
Fees was urged, and general coopera- 
tion was pledged by the 
various departments rep- 
resented in preparing 
study of their individual 
trust costs and earnings 
for the year 1937, for sub- 
mission to the committee. 

Consideration of the fee 
problem as a whole, taking 
the personal trust depart- 
ments as entities, was de- 
cided on as the starting 
point in the making of com- 
parable cost analyses, rath- 
er than study of special 
services. Since any read- 
justment of fees, in a real- 
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istic manner would depend on availabil- 
ity of facts as supporting evidence, this 
movement on a statewide scale, is of 
primary significance to the trust frater- 
nity everywhere. Later on attention may 
have to be given to major distinctions in 
the variety and length of such service, 
much favorable comment having been 
made, for example, on California’s meth- 
od of annual charges on principal. All 
of this, it was agreed, could be facil- 
itated by widespread introduction of 
more accurate cost accounting. 


Report was made on the progress of the 
common trust fund regulations, and ad- 
dresses delivered at the dinner meeting 
by Surrogate Sedler of Syracuse and by 
William Irwin, new assistant Education- 
al Director of the A.I.B., who remarked: 


“In an unstable economic world, such 
as we witness today the trust institu- 
tion is a great force working for stabil- 
ity. It achieves this end, so far as it 
does achieve it, by the wise and careful 
investment of the funds entrusted to its 
care. It stabilizes American homes, the 
backbone of America, by making sure 
that funds left in the hands of inexpe- 
rienced women, on the passing of the 
head of the house are handled with sound 
economic judgment. And, finally, it sta- 
bilizes individual lives, without which no 
human society can function. It does this 

latter when through im- 
maturity or incapacity 
the resources of estates 
might be dissipated with 
disaster to individuals and 
loss to society.” 


The conference was ar- 
ranged by the Committee 
on Trust Functions of 
which William Stackel of 
Security Trust Company, 
Rochester, is chairman, 
and the discussion session 
presided over by Edgar B. 
Landis of the Chemical 
Bank & Trust’ Company, 
New York City. 





Retention of Original Investments 
Massachusetts and New York Rules Compared 


THOMAS R. EVANS 
Asst. Trust Officer, Mercantile-Commerce Bank & Trust Co., St. Leuis, Missouri 


Fourth in the series of 1937 trust major theses of the Graduate School 
of Banking being published in substance by Trust Companies Magazine, 
the present study concerns the right of trustees to retain original assets 
of “non-legal” nature where the instrument does not unmistakably confer 


such power. 


Leading cases under the two general rules—that of Massa- 


chusetts and of New York—and other recent decisions are discussed.— 


Editor’s Note. 


ERHAPS one of the most difficult 

investment problems faced by the 
trustee is that involving the right to re- 
tain assets bought by a testator and held 
by him at the time of his death which, 
by reason of their speculative nature or 
other non-trust characteristics, are not 
considered suitable assets for the port- 
folio of a trust estate. 

A trustee of the funds of others is re- 
stricted to certain types of investments 
by the courts or by statutes, from which 
he may not deviate, except in those cases 
where the trust instrument specifically 
directs or authorizes the trustee to invest 
the funds of the trust estate in assets 
which do not fall within the permitted 
class. 


Business Interests 


Frequently the trustee acquires a sub- 
stantial block of stock of a private corpo- 
ration in which the testator was actively 
engaged during his lifetime and which 
has prospered. Occasionally a market, 
although usually limited, is available, and 
the trustee meets with determined oppo- 
sition from adult life tenants, or a co- 
trustee life tenant, when it proposes to 
sell the stock. 

Or again, the trust principal may be 
largely composed of shares of stocks of 
corporations which are listed on ex- 
changes and are paying satisfactory 
dividends. It may be composed of other 
assets which do not meet the strict stan- 
dards prescribed by the courts or the 
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statutes, but in which the testator had 
complete confidence. If these assets are 
sold and the proceeds reinvested in legal 
trust investments, a considerable reduc- 
tion in income will often result to the life 
tenant. 

It appears to be well settled that in- 
vestments may be retained where reten- 
tion is clearly authorized by the trust in- 
strument, although the trustee must ex- 
ercise ordinary care and watchfulness 
over investments so retained.! 


The Two Rules Distinguished 


There are two broad rules in this 
country affecting this problem, one 
known as the New York rule, which def- 
initely forbids retention of speculative 
and non-legal investments; the other 
known as the Massachusetts rule, which 
permits the retention of many invest- 
ments which would be improper if con- 
sidered in the light of the New York 
rule. Massachusetts has a far more lib- 
eral rule for the investment of trust 
funds, and has no statutes defining those 
investments or class of investments, to 
which trustees are limited. 

The New York rule does permit the 
trustees a degree of discretion, permit- 
ting retention of non-legals for a reason- 
able time, which is measured by the cir- 
cumstances of each particular case. 

As to investments generally, 


“A trustee is required to conduct him- 
self faithfully and to exercise a sound 
discretion, observing how men of prud- 
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ence, discretion and intelligence manage 
their own affairs, not in regard to specu- 
lation but in regard to the permanent 
disposition of their funds, and consider- 
ing the probable income as well as the 
probable safety of the capital involved.”’2 


A trustee may not employ the assets 
of his trust in trade, speculation or 
manufacturing in the absence of express 
authority, and to do so is a breach of 
trust.2 Where a trustee acquires unpro- 
ductive property from the testator, it is 
his duty to convert it into income pro- 
ducing property as soon as practicable, 
and as soon as circumstances permit or 
direct.* It appears to be well settled that 
a trustee who retains investments of a 
non-legal character, continues to do so at 
his own risk. The period within which 
conversion should take place, and during 
which the trustee incurs no liability, de- 
pends on the circumstances of each case.® 


Allowance for Conversion 


The New York Court, recognizing that 
the period of proper retention will vary 
with the circumstances, held® that the 
maximum period is eighteen months. The 
court held the executors liable for unau- 
thorized retention, saying: 


“, .. the primary duty of the executors 
was to reduce the estate to cash for the 
purposes of distribution ... in retaining 
the majority of the securities for more 
than six years [because of certain litiga- 
tion, which the court held would not have 
prevented sales and partial distribution] 
the executors were derelict in the dis- 
charge of their duty, . The authori- 
ties are uniform in holding that execu- 
tors, unless expressly authorized to re- 
tain the same, should dispose of non- 
legal securities within a reasonable time, 
and what constitutes a reasonable time 
will vary according to the circumstances. 
Generally speaking, however, the maxi- 
mum is eighteen months, and we hold 
that the executors in this estate should 
have liquidated within that period .. .” 


The beneficiaries sought to surcharge 
executors not only with the loss they 
showed on their accounting, but also 
with the profit that would have been real- 
ized had the estate been disposed of 
within eighteen months. The court said: 
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“... it is unlikely that anyone would 
have complained if the estate had been 
liquidated within a reasonable time at 
the inventory value. We are of the opin- 
ion, therefore, that the executors should 
be surcharged only with the loss sus- 
tained by the estate representing the dif- 
ference between the inventory value and 
the prices actually received by the execu- 
tors when they eventually sold.” ... 


Burden of Retention on Trustee 


In the early New York cases, a dis- 
tinction is drawn between securities pur- 
chased by the testator and by the trus- 
tee.? In one, the court charged a trus- 
tee with liability for purchasing a bank 
stock, but admitted that he was not li- 
able for continuing to hold the same 
stock when it was purchased by the tes- 
tator.8 The rule now in New York sur- 
charges trustees for the loss in value if 
unauthorized investments are not sold 
within a reasonable time, even though 
the trustees acted in good faith.® It ap- 
pears in New York, that regardless of 
the scope of the powers, excepting, of 
course, clear and positive instructions to 
retain, a trustee must promptly liquidate 
assets of a speculative nature.!° In re 
Parson’s Estate, testatrix died Decem- 
ber 27, 1928. The executors filed their 
final account July 30, 1930, and the life 
tenant died June 7, 1931. All of the tes- 
tatrix’s investments had been retained. 
The court said, 


“It has not been denied that the in- 
vestments of the testatrix were of an un- 
usually high character, and it must be 
conceded that the market conditions were 
such that other prudent men of discre- 
tion and intelligence were wholly at a 
loss to know what action to take with 
investments of a like character owned by 
them. It cannot be said, therefore, eith- 
er as a question of fact or as a question 
of law, that these trustees failed to con- 
vert the securities into legal investments 
for trust estates within a reasonable 
time. They acted with prudence and dili- 
gence and may not be condemned be- 
cause they, like thousands of other prud- 
ent men, failed to prevision the cataclysm 
that occurred and so materially lessened 
the value of the investments intrusted to 
their care. There is a broad distinction 
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between negligence and mere error of 
judgment, and a trustee acting honestly 
and with ordinary prudence should not be 
held liable for unfortunate results which 
he could not be expected to foresee and 
was powerless to prevent. 

“Each case of this class is sui generis, 
and the decision of the court should not 
be taken as a controlling precedent in 
other cases.” 


In re Hammersley’s Estate,!* the court 
held the trustee should have disposed of 
an illegal investment acquired from the 
testatrix’s estate within a reasonable 
time, absent instructions to retain, and 
upon his failure to do so, was liable for 
the loss, measured by the value of the 
stock at the time it was turned over to 
the trustee, not by its higher value. But 
the courts of this state show a disposi- 
tion to protect the trustee to a limited 
extent by distinguishing in the border- 
line investments between those pur- 
chased by the trustee and by the testa- 
tor or creator.!% In the case of non-pro- 
ductive investments, the courts charge 
the trustee with the exercise of good 
business judgment in determining 
whether to sell or to retain, as the trus- 
tee has the duty to produce an income 
for life beneficiaries as well as provide 
security for remaindermen.!* 


The Massachusetts Rule 


In Massachusetts, it is held that the 
rules that govern the making of invest- 
ments govern also the retention of in- 
vestments made by the testator, in the 
absence of authority in the instrument.?® 
In a later case, in this state, it was said 
that “. . . the fact that securities were 
bought and held by the testator com- 
mends them for retention so long as 
there is no doubt of their safety .. .”16 

Perry says, however, 


“Taking all the cases together, it 
would appear to be a settled principle 
that trustees are not justified, in the ab- 
sence of express or implied directions in 
the will, in continuing an investment 
permanently, made by the testator, which 
they would not be justified themselves in 
making.”"17 


In the case of Green v. Crapo,1® the 
trustees held shares in a mill for fifteen 
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years, during the first eleven of which 
dividends were received. The company 
failed. The court, refusing to sur- 
charge, said, 


“It is impossible for us to say on these 
bare facts that the trustees, who are 
found to have been men of good busi- 
ness capacity and experience, and whose 
honesty is not disputed, were wanting in 
sound discretion, simply because their 
judgment turned out wrong. The suc- 
cess of their management of the trust 
as a whole makes it probable that their 
decision not to sell the stock bought by 
the (testatrix) upon a falling market, 
was wise on the knowledge then pos- 
sessed.” 


In Kimball v. Whitney,!® the court 
says, 


. . . the standard by which the conduct 
of trustees is to be measured [Good 
faith and sound discretion] is not lim- 
ited to a particular time or a special 
neighborhood. It is general and inclu- 
sive, so that while remaining itself fixed, 
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it may continue to be a safe guide under 
new financial institutions and business 
customs, changed commercial methods 
and practice, altered monetary usages 
and investment combinations. It avoids 
the inflexibility of definite classification 
of securities, it disregards the optimism 
of the promotor, and eschews the exu- 
berance of the speculator. It holds fast 
to common sense and depends on practi- 
cal experience. It is susceptible of being 
adaptable to whatever conditions may 
arise in the evolution of society and the 
progress of civilization. Although more 
liberal to investing trustees than the law 
in some states and countries, it has fre- 
quently been reaffirmed and never doubt- 
ed in this jurisdiction.” 


Missouri May Follow 


The question of unauthorized reten- 
tion of assets has not been decided by 
the Supreme Court of Missouri, although 
it is believed by many that Missouri, not 
having any statutory list of legal trust 
investments, will follow the Massachu- 
setts rule. Two recent cases are of in- 


terest. In Farleigh v. Fidelity National 
Bank,*© the residuary estate was be- 
queathed to the trustee. Among the 


powers given were the following: 


“. .. and it is my desire and wish that 
all investments made by me shall re- 
main as they are at the time of my 
death until such time as said invest- 
ments, in the judgment of my said trus- 
tee, become unsafe, unprofitable or un- 
desirable.” 


In the same paragraph of the will, the 
testator provided for division and dis- 
tribution of the estate when his young- 
est child attained the aged of 25, except 
as to one-half of the shares of each of 
two daughters: 


“It is, however, my wish and I hereby 
direct and instruct the... trustee... 
to retain, and I hereby bequeath and con- 
vey to it the legal title to one-half of 
the shares in my estate belonging ... 
to my daughters ... and said half shares 
shall be by said trustee invested in safe 
securities .. .” 


The trustee retained stock in a closely 
held corporation from 1903 to 1913, (the 
date the youngest child attained 25 
years) and continued to retain one-half 
of each daughter’s share in the stock. On 
March 1, 1929, suit was brought to com- 
pel the sale of the stock and to surcharge 
the trustee for the depreciation in value 
and loss of income. The court held that 
it was the testator’s intention that the 
trustee should retain the stock and that 
the trustee was not liable for the loss: 


“Certainly the trustee was not an in- 
surer, nor was it required to be infallible 
in its jurgment or to possess and exer- 
cise powers of ‘prevision or prophecy’, or 
anticipate events not generally looked 
for and the mere fact that the trustee’s 
judgment was not fully vindicated by the 
course of subsequent events which were 
not discoverable by ordinary prudence, is 
not a showing that the trustee failed to 
exercise a sound and reasonable discre- 
tion in the management of the trust.” 


In Cameron Trust Company v. Lie- 
brandt,*1 decided by the Kansas City 
Court of Appeals, and not appealed, the 
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Trends 


In The 


Trust 
Field 


Washington, D. C.—December 1937 


Rewriting America 


ONGRESS has been painfully aware 

that there exists what the President 
calls a business “recession.” Farm leg- 
islation, like labor legislation, is in the 
preferred class. At the mid-month 
mark, there is a chance that some agree- 
ment may be reached on the Senate and 
House farm bill, although they are quite 
different. The conference committee is 
expected to virtually re-write the mea- 
sure. 

But as for the other legislation which 
the President’s messages referred to, 
only the housing bill finds Congress in 
anything approaching agreement. Wages 
and hours, freed from its_ blockade 
through much political maneouvering 
that brought enough signatures to a pe- 
tition for committee discharge, is heart- 
ily disliked, even its friends are suspi- 
cious of its acceptability to organized 
labor and they know how industry feels! 
Amendments, and more amendments, will 
have to be either disposed of or accepted. 
Exemptions for various types and kinds 
of industry are wanted. However, it 
doesn’t appear that banks will be formal- 
ly freed from the powers of a wages and 
hours board or commissioner or author- 
ity. Members of the House Banking 
and Currency Committee admit that the 
broad provisions of the bill would include 
banks. 


A number of large metropolitan banks 
have, in letters to Washington, envisaged 
the day when wages and hours in their 
institutions will be subject to Washing- 
ton orders along with preliminary diffi- 
culties which include sit-down strikes, 
picketing, and possibly boycotts. When a 
prominent member of the House Bank- 
ing Committee was asked if he wouldn’t 
offer an amendment to exempt banks, 
since banks were already amply circum- 
scribed by legislation, he very frankly 
declared that such an attempt “was 
worth one’s political future.” He ex- 
plained, “that banks are still popular 
subjects of protest,” meaning that they 
were largely without popular friends. 


Common Trust Consideration 


HE Federal Reserve Board has been 

receiving the views of the Reserve 
banks, state banking authorities and oth- 
ers on the proposed regulation of common 
trusts, which was discussed editorially 
in a recent issue. It now seems most 
likely that common trust funds as now 
operated by banks will be unable to es- 
cape tax relief for this year. The new 
regulation would have to be promulgated 
very promptly, or if issued after the first 
of the year, their tax provisions made 
retroactive. Partial tax relief is more 
likely under the new regulation, when it 
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appears, on the basis of immediate com- 
pliance as of a definite date, thereby giv- 
ing a split tax year in their favor. 


Tax Modification Makes Slow 
Progress 


HE position, including the probabil- 

ity of definite action, of the Adminis- 
tration at this time on the subject of tax- 
es, remains confusing. While the Presi- 
dent said, in effect, ‘it’s up to Congress,” 
and individual bills have been introduced 
to repeal the undistributed profits and 
capital gains taxes, very little actual pro- 
gress has been made. That there will 
be some amelioration of these taxes 
seems most probable, but despite the 
public statements of such leaders as 
Chairman of the Reconstruction Finance 
Corporation, Jesse Jones, and Senator 
Carter Glass of Virginia, it is quite ap- 
parent, at this mid-month date, that 
these taxes will not be voted out or even 
so recommended by the House Ways and 
Means Committee. 


Chairman Eccles of the Federal Re- 
serve Board, who also favors some 
changes in these taxes, has indicated 
plainly that he did not hold with many 
other critics that these taxes alone had 
a dominating influence in bringing about 
the present recession in business and in- 
dustry. In an address made before the 
American Farm Federation, he said: 


“I would be the last to contend that 
these levies are perfectly drafted; but I 
would urge that changes in these taxes 
be made only after careful consideration 
of such reforms and modifications as 
would make them more equitable and im- 
prove the working of the mechanism 
without prematurely abandoning’ the 
principles of these taxes ... If the un- 
distributed profits tax were so modified 
as to exempt earnings which were used 
for capital account, the effect would be 
to increase the use of funds and hence 
business activity. It would be well to 
consider how this tax can be made to 
function more equitably, particularly 
with respect to small business. It would 
be shortsighted to be stampeded into 
hasty abandonment of a tax principle 
which is fundamentally sound and equit- 
able.” 
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Of the capital gains tax he pointed out 
that the stock market has gone up when 
the capital gains tax was much less re- 
strictive and even when it was much 
larger as in 1929 and in 1936-37. He 
concluded: “The recession, therefore, 
cannot logically be ascribed to the cur- 
tailment of expenditures because of this 
oa," 

The House tax committee, under Chair- 
man Vinson, discussed and then discard- 
ed certain Treasury proposals which 
would have sought to enforce a levy on 
the tax-exempt state and municipal 
bonds. A Supreme Court decision was 
handed down this month which, the Com- 
mittee decided, virtually annulled all hope 
for enforcement of such a program. 


The 1938 Congress is expected to dis- 
cuss a tax bill which will offer some busi- 
ness inducements through changes of the 
undistributed profits and the capital 
gains taxes. Also to try to prevent real 
estate construction companies from fall- 
ing into the tax classifications of person- 
al holdings companies thereby paying 
rates of 65 and 75 percent. Incentive to 
private construction is the objective. 


Tentative Revisions 


Other proposals, tentatively agreed to 
at the mid-December date, would affect 
joint tax returns of husband and wife, 
each or both together to be liable for the 
full amount of the tax on the total in- 
come. In the case of income impounded 
by a court over a period of years, it would 
be taxed as if the owners had received 
the income annually and not in one sum 
on which the rate might be relatively 
high. 

Money put in pension trusts would no 
longer be deductible from gross income, 
under a favored proposal, unless the 
trust were irrevocable. As the law now 
stands deductions are allowed even when 
the trust is revocable. The change 
would be “protective of the interests of 
those for whom the trust is set up,” ac- 
cording to Chairman Vinson. 


It is expected that the offer of the In- 
ternal Revenue Bureau to make advance 
opinions on tax liability, with binding 
provisions, if these are accepted by the 
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tax payer, will also be included in the 
final draft of the bill. The theory of 


this, it is said, is that foreknowledge of | 


a tax is desirable without a later possi- 
bility of a change in Bureau policies. 


Since there has been a mass of sugges- 
tions before the House subcommittee on 
revenue, real progress has been slow. 
Also, Chairman Vinson is known as a 
strong Administration leader who has 
shown no inclination toward being stam- 
peded by popular pressure to repeal cer- 
tain disliked levies. Undersecretary of 
the Treasury Magill, has, with his assis- 
tants, advised with the Vinson commit- 
tee, but these meetings have been closed 
even to newsmen. The Treasury Depart- 
ment expects to continue its tax studies 
and to that end has announced that “two 
practical experts in the field of taxation, 
Dr. Carl Shoup, of New York, and Dr. 
Roger Traynor, of California, have been 
retained as consultants.” 


Banking Legislation 


HE special session of Congress has 

made no attempt to discuss new 
banking legislation with the exception of 
the provisions of the housing bill relating 
to insured mortgages and interest rates. 
The Chandler, Lea and Barkley bills are 
not scheduled for serious consideration 
by Congress until the regular session 
meeting early in January. But several of 
the bills introduced at the last session 
have been advanced somewhat. 


One new bill has been introduced that 
brought about national discussion by 
bank groups. This is the bill by Sena- 
tor McAdoo of California who has for- 
mally introduced a single bill combining 
his previous two bills which he has now 
withdrawn. His measure now seeks, 
first, to eliminate holding companies 
from operating in the banking field 
through a prohibition against their own- 
ing 10 percent of the stock of a bank, 
and, second, permits the establishment of 
branch banks throughout a Federal Re- 
serve District, but not in a state that 
absolutely prohibits branch banking. In 
this latter consideration, the state must 
permit no form of branch banking, not 


709 


even with in a city, or county, for, un- 
der the terms of this bill, any branch 
banking permitted by the state would 
allow—with the permission of the Comp- 
troller of the Currency—the establish- 
ment of a branch of a national bank 
within that state, even though the home 
office of the national bank was in an- 
other state. Senator McAdoo formally 


stated that he expected to ask for hear- 
ings on his bill after the first of the year. 


Prosperity By Fiat 


Rep. Patman continued his interest in 
banking reform, particularly Federal Re- 
serve Bank reform. His “unofficial 
steering committee” has been meeting 
and considering not only their Reserve 
Bank Government ownership bill but 
some of the banking theories of James 
H. R. Cromwell and Hugo E. Czerwonky. 


It is expected that more will be heard 
of this banking legislation at the reg- 
ular session since it has been plainly in- 
dicated that Mr. Cromwell intends to 
help Senators and Representatives under- 
stand his theories. To some extent, the 
measure partakes of Rep. Goldsborough 
inter-bank currency proposal and Sena- 
tor Thomas, Okla., Federal Monetary 
Authority bill. The latter has been re- 
introduced at this session as a separate 
measure (it was previously a part of the 
farm bill) and referred to the Senate 
Banking and Currency Committee, with 
the statement that hearings would be re- 
quested. All of these proposals appear 
to have some support by the ultra-liberal 
groups of this Administration. 


Rep. Patman, however, has other bills 
that he is interested in and, in fact, is 
having written. These include an anti- 
holding company bill, somewhat along 
the proposals of Senator McAdoo and a 
bill to require branch banks to adver- 
tise locally their deposits, loans and in- 
vestments, for each bank as well as the 
consolidated condition statement. The 
theory in this is that such local branch 
condition statements will give a means 
of comparison with competing indepen- 
dent banks. The bill has the support of 
independent banking associations, now 
organized in the northwest and far west. 





Facing the Cost Facts 


Profitable and Capable Personal Trust Service Depends on Cooperation 
in Cost Analyses 


WILLIAM J. WEIG 
Asst. Secretary, Guaranty Trust Company of New York 


F OR too many years past bank man- 
agement has been content to close 
their eyes to the cost of operating a 
trust department, believing that the 
losses incurred by the department were 
necessary as a service to their customers 
and at the same time that it was good 
advertising. Only within the last 6 or 
7 years has definite progress been made 
to determine accurately the costs of fur- 
nishing trust service. Today, deter- 
mined efforts are being made to secure 
a uniform method to accomplish this 
purpose. 

The business of furnishing trust 
service plays an important part in the 
social economy of the country. Its use- 
fulness is measured by its efficiency and, 
like all other business, it is governed by 
the laws of economics. One of the first 
laws of economics is that a business, to 
serve well, must prosper. It must make 
enough money so that it can maintain a 
staff which conducts continuous research 
into the methods of operation and im- 
provements in the services rendered. 


A System of Practical Value 


The only way you can determine 
whether or not a trust department is 
making or losing money is by maintain- 
ing a cost accounting system. Such a 
cost accounting system is available to 
all trust institutions through the Trust 
Division of the American Bankers As- 
sociation. It is simple, inexpensive and, 
if properly applied, will be reasonably ac- 
curate. This system has been reviewed 
by a member of one of the outstanding 
firms of auditors in the country who ex- 
pressed the opinion that it has fewer 
variable elements than cost accounting 
systems of many other businesses. Trust 


From address before annual conference of Ma- 
rine Midland Group, Inc., at Troy, N. Y. 


cost accounting is not a mystery, nor is 
it something that is available to only a 
few. The allocation of administration 
expense, salaries, rent, stationery, etc. 
can be made, even if the duties of officers 
and others are co-mingled. 


To get the most out of ‘the cost ac- 
counting system, it must be prepared at 
periodic intervals and you must know 
how to use it to get its real worth. There 
is no use in establishing a cost system 
unless you are going to make it work for 
you. The preparation of a statement of 
trust department income and expenses 
for one year, after which it is shelved, 
will not give to trust executives the in- 
formation that they must have to analyze 
intelligently the results of their efforts. 
There are too many variable factors in 
the figures for any one year to deter- 
mine accurately the profitableness of the 
department. 


An additional value of a cost account- 
ing system lies in the ability of the man- 
agement to determine the growth or 
shrinkage of the department over a span 
of years. A new or small trust depart- 
ment cannot be expected to show the re- 
sults of an old established department. 


If a trust department is not earning 
a reasonable profit, as revealed by the 
cost accounting system, it is well to be 
careful in fixing the fault. The tempta- 
tion is to blame expenses, whereas, the 
real reason may be in a low schedule of 
fees, too many cut rate accounts, or too 
many free services. If a department is 
operating efficiently, that efficiency may 
be seriously reduced by a drastic cut in 
expenses. The replacement of high sal- 
aried, specialized clerks by lower salar- 
ied inexperienced clerks is often resort- 
ed to, whereas a higher schedule of fees 
is really needed. 
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Determining a Proper Schedule 


The first consideration in the fixing of 
trust department fees lies in finding the 
worth of these services to the public. A 
fee schedule that is tco high will yield 
too large a profit to the department and 
thereby saddle the public with a cost out 
of line with the value of the service ren- 
dered. Conversely, a fee schedule that 
is too low will cause a department to 
operate at a loss and give to the public 
a service for which it is not paying its 
worth. Such a condition will eventually 
lead to disaster for trust business. The 
one way to determine accurately the rates 
of fees to be charged is to know what it 
is costing to furnish the particular ser- 
vice, plus an operating profit and a fur- 
ther margin to cover responsibility. 

You will say, “We have installed a cost 
system, our department is operating in 
the red and, to secure a profit which we 
consider reasonable, our present rates 
of fees would have to be increased out 
of all proportion to the value of the ser- 
vices rendered. .nd, too, with the ex- 
ception of corporate or living trusts, we 
are unable to increase the fees because 
of the statute.” 

My answer is, that it will take con- 
certed action by all trust departments to 
secure an equitable rearrangement of 
such fiduciary fees. A study is present- 
ly being made in New York to find the 
true situation with respect to the cost 
of operating a trust department. Dif- 
ferent localities have different problems 
and a fee schedule for each locality 
could hardly be adopted. However, the 
general condition is such that a fee 
based on an average of the expenses of 
operating the trust departments, lo- 
cated in these different localities should 
permit all to make a reasonable profit 
from their trust service. 


Surface-Scratching or Cooperation 


The fact that the trust department is 
a service department makes salaries the 
largest part of all operating expenses. 
In those localities where salaries are 
high because of living conditions, it is a 
fact that the average trust account is 
larger than in those localities where sal- 
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TRANSIT SERVICE 
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N USUALLY prompt presentation of cash 

items throughout the major part of New 
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with the major portion of New York State 
and with other sections of the United States. 


MARINE 
TRUST COMPANY 
OF BUFFALO 


A MARINE MIDLAND BANK 


Member Federal Deposit Insurance Corporation 








Complete trust 
facilities—plus special- 
ized organization—plus 
long fiduciary experi- 
ence. 


FIRST AND MERCHANTS 
National Bank of Richmond 


John M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 





aries are lower. Therefore, all other 
things being equal, the trust department 
in the higher salaried location should be 
able to overcome this extra burden be- 
cause of the higher average value of its 
accounts. 

In many trust departments an analysis 
has been made of the accounts now on 
the books and an adjustment of the fee 
made with the grantor. These depart- 
ments have reported satisfactory pro- 
gress in rearranging the fees previously 
charged. Where an increase in the fee 
was not obtainable, the conditions of the 
instrument were analyzed and if it was 
found that the grantor could be better 
served without a trust agreement, it was 
suggested that the trust be terminated. 

When the Trust Division completed its 
national study of trust department in- 
come and expenses, the committee found 
almost as many fee schedules in use as 
there are states in the Union. Some fees 
were controlled by statutes, others in the 
discretion of the court; some yielded a 
nice profit, others were extremely low. 
The facts gathered by the committee 
were used to arrive at the fee schedule 
suggested in their 1932 report. 

Considerable progress has been made 
to secure an upward revision of the rates 
on the basis of the committee’s report. 
However, that progress has. barely 
scratched the surface of the work that 
still has to be done. The co-operation 


of all trust departments in united action 
is necessary to complete this work, par- 
ticularly here in New York State where 
no revision of the fees has been made 
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since 1925. Since that time, many addi- 
tional duties have been imposed upon 
the corporate fiduciary, both by the State 
and the Federal governments. 

We should dedicate ourselves to cor- 
rect the relationship of fees to expenses 
and to the value of the services per- 
formed. The only way we can accom- 
plish this correction, is by all of us know- 
ing what our true costs are for operat- 
ing the department. 


Acceptance—At a Living Wage 


We can help ourselves in the mean- 
time by carefully reviewing all new busi- 
ness. We should not be expected, and 
I am sure we are not expected, to accept 
a piece of business that eventually would 
cost us a great deal of trouble and ex- 
pense because of the whim of a grantor. 
I do not mean that we should not accept 
small trusts, for all who are in need of 
trust service should be entitled to re- 
ceive that service, but we should make 
certain that the provisions of the agree- 
ment will not cause us to incur too large 
an expense. Also, we should not sell a 
man trust service when an agency ac- 
count would better serve his purpose. 

All of us must accept some business 
that is unprofitable at the present statu- 
tory rates, and perhaps, such business 
would also be unprofitable if the rates 
are subsequently increased. However, 
we must assure ourselves that the ac- 
ceptance of business of this type, with 
the losses to be sustained, is not out of 
proportion to the profits realized from 
other business of the same individual. 


Free services should be kept at a mini- 
mum, except for those personal things 
which all of us are asked to do on occa- 
sions. Most of the free service rendered 
by the trust department generally is due 
to the policy of the bank. It is not fair 
to expect the trust department to do this 
work without receiving some benefit or 
recognition for the expense involved, nor 
is it fair for the banking institution not 
to know what it is costing it to give such 
services. 


The cost of all free services should be 
determined and be considered in arriv- 
ing at the net profits of the trust depart- 
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ment and the banking department. It is 
very possible that the cost of the free 
service is higher than the income from 
collateral business in the rest of the 
bank, and that long after an account has 
closed the trust department may become 
involved in litigation. In no _ event 
should the trust department ever assume 
the executorship or trusteeship of an ac- 
count without being paid for its work 
and responsibility. 


Make Up of a Realistic Schedule 


In most states it has been the practice 
to collect a fee based part on principal 
and part on income. It would seem that 
the original intention was to divide the 
cost of the trust between the life tenant 
and the remainderman. For many years 
this fee, while not large, gave to the 
trust department a steady annual com- 
pensation; interest rates were normal 
and our corporate structures more or 
less simple. Today, however, the income 
from investments has been considerably 
lowered, which has drastically reduced 
our annual fees based on income and 
furthermore, our economic structure has 
become so complicated that investments, 
even of the highest type, must be con- 
stantly reviewed. This condition has 
become quite serious and many inquiries 
and studies are being made to find out 
whether or not it would be possible to 
change the base of the fee. 

In the one state where the rate has 
been based entirely upon the principal 
of the trust, the experience of the trust 
departments has been very favorable. 


Principal Fee Favored 


Originally, the annual fee was usually 
deducted from the income alone. When 
high interest rates prevailed this method 
operated smoothly. In later years when 
interest rates were reduced, and in 
specific instances when interest was de- 
faulted and dividends reduced or omitted, 
this reduction in income drew attention 
to the fees and raised the question as to 
whether or not a life tenant was being 
charged with too large a share of the 
fee and the remainderman with too small 
a share of the fee. Today the fee is still 
based upon principal but the cost is di- 
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vided equally between income and prin- 
cipal. Where this arrangement is not 
desired, the fee is divided in some other 
expressed manner between income and 
principal and in some cases charged 
wholely to principal. 

It is possible that a fee based entirely 
upon principal is the answer to our ques- 
tion regarding earnings on personal 
trust accounts. I am inclined to lean to- 
wards such a fee arrangement, and have 
been led to believe that many of the trust 
executives in New York State are grad- 
ually coming to this conclusion. But be- 
fore we can submit a plan for revised 
fees to the State Legislature we must be 
able to convince that Body and our Sur- 
rogates that the present rates are inade- 
quate to repay us properly for our ex- 
penses and responsibilities. We in the 
trust field are giving the citizens of our 
country something that has become prac- 
tically a necessity for the protection of 
loved ones, dependents and relatives, but 
we cannot continue to give our best on a 
starvation diet. 
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The Wrong Slant on Investments 


“The American investor has the wrong 
slant on securities. He buys for market 
profit, not investment. On the other 
hand, the Englishman quotes his income 
at so many pounds a year, and does not 
think in terms of his capital. 

“Few men have attained and conserved 
any degree of wealth over a long period 
of years by purchasing securities for 
market profit, while countless American 
fortunes have been built up through 
long-term investment in well-managed 
enterprises. The true investor places his 
faith in the management of the business- 
es in which he invests his funds, and 
not in the management of securities re- 
garding which he may know little. 

“What the American investor needs 
is more investment management and less 
market management. More knowledge 
regarding the value of businesses and 
less about quotations on the stock ex- 
changes. 
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369 of the 780... 


Of the 780 New England commercial 
and savings banks which have Boston 
correspondents, the National Shawmut 
Bank serves 369, For more than one 
hundred years, this institution has oc- 
cupied a position of leadership in the 
New England banking field. 


THE NATIONAL 


Shawmut Bank 


40 WATER STREET +» BOSTON 


DEPOSIT 














INSURANCE CORPORATION 





“Many great fortunes in America have 
been founded by investing in businesses 
that were growing and holding these in- 
vestments over a long period of years. 
How many individuals have been able to 
pick market swings? If you will exam- 
ine the records of most of the famous 
speculators, you will find they finally went 
broke when they speculated in cotton, in 
corn, in wheat or in stocks. It is harder 
to make money on market swings than 
on the racetrack, and there is certainly 
no excuse for gambling large sums on 
the chance of picking lucky swings.” 

Douglas Laird 

V. P. Independence Fund of North Amer- 

ica, Inc. 


A.B.A. to Hold Spring Meeting 


The annual spring meeting of the Execu- 
tive Council of the American Bankers As- 
sociation will be held April 11-13 at Edge- 
water Gulf Hotel, Edgewater Park, Biloxi, 
Mississippi, it is announced by Dr. Harold 
Stonier, executive manager of the associa- 
tion. 
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COMMITTING NATIONAL SUICIDE 


We are witnessing the tragedy of a 
great nation committing suicide, of a 
free people forging their own chains, 
we have changed the Constitution to 
read, “to demote the general welfare.’ 

Business activity, for which we all 
pray, is brought about solely by the hope 
of improving one’s well-being; the de- 
spised profit motive. 

Business activity is stimulated by a 
small group of those who have a peculiar 
and individual ability to encourage us 
to trade, as pronounced an ability as 
have those who paint, preach, teach or 
perform miracles in surgery. 

In turning over this stimulating and 
planning to political agencies, we ignore 
the fact that no political agency since 
the world began ever created a single 
wealth-producing enterprise that makes 
for the continuous employment of men. 

Ill-considered reforms today are de- 
stroying the three things which gave us 
our industrial stride. The enterpriser 
is hampered on every hand by restric- 
tions; earned income of the rest of us is 
denied him because of heavy taxation 
for Government expenses; and adminis- 
trative law, that is, government by men, 
is deterring him from taking those 
chances necessary to sustain the pres- 
sure upon which progress depends. 

Only a miracle can loosen the grip of 
the political horde upon production. And 
no relief will come in employment or in- 
crease in wealth until we return to the 
principles upon which our American so- 
ciety was organized. 

Where shall we look for a sign? If 
Congressmen again turn over a lump 
sum to the Executive, only to find them- 


selves later begging for funds for their 
districts and paying for them with votes 
for executive measures, then the Amer- 
ica, we have known, we shall know no 
more. But, if Congress reasserts its 
constitutional powers over appropriations 
allocating funds and maintains a comp- 
troller-general to see that the funds are 
expended as Congress wills, then there 
is hope. 

Merle Thorpe 

Editor, Nation’s Business 


MALADJUSTMENTS 

In my opinion the extent of the pres- 
ent recession will depend upon how rapid- 
ly the more serious maladjustments be- 
tween prices and buying power are cor- 
rected and increased national income is 
created by the activity of private busi- 
ness... I feel that the Government in 
its policy of taxation and spending must 
adapt itself to changes in the national 
income created by private enterprise, 
and, finally, I feel that the monetary 
authorities should exert their efforts to 
keep the available supply and cost of 
money at such a level as to encourage 
continuous expansion of the real income 
of the nation in goods and services to 
prevent or moderate expansion of mone- 
tary income in excess of the nation’s 
productive capacity. 

Marriner S. Eccles 
Chm. of the Board, Federal Reserve Sys- 
tem 


HOW FAR WILL IT GO? 


The recession is of the type which 
should be temporary rather than the be- 
ginning of a major depression. Preced- 
ing the recession there was no such gen- 
eral inflation of credit, of construction or 
capital investment, as has preceded past 
depressions. There was no such inflation 
of prices and enormous inventories as in 
1920, and no such body of private debt, 
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or of international debt, as in 1929. Gov- 
ernment debts are far larger, but Gov- 
ernment debts will not be liquidated. 
There is a plethora rather than a scar- 
city of credit and money rates are dras- 
tically deflated. The assets of the banks 
and other credit institutions are incom- 
parably less subject to deterioration 
through business depression than - in 
1929; deposit insurance reserves are 
available to protect bank depositors, and 
it is hardly conceivable that anxiety as 
to the banking system can recur. 

These points are generally conceded, 
and their effect undoubtedly is to limit 
the possible volume of liquidation and 
deflation, to a far smaller amount than 
existed in either 1920 or 1929. 

December Letter 


National City Bank of New York 


POLITICS AND CONFIDENCE 


Want of confidence in the future—the 
essential characteristic of the present 
situation—is, in my view, due to three 
causes. 

First, the industrial adjustments to 
the effect upon costs of recent legislation 
and of labor demands have not yet been 
made or fully worked out. Secondly, 
there has been, among those who direct 
the movement of capital and the larger 
industries, an accumulating distrust and 
resentment of the policy of the Roose- 
velt administration; this has been as- 
sociated with political sentiments and 
magnified by everything that, in the 
American system, creates a mass psy- 
chology. Thirdly, there is the fear of 
the international situation. 

The paradoxical relation of America 
to the danger of war calls for a few ob- 
servations. No country is, or perhaps 
ever has been, military so invulnerable. 
No important country is so free to de- 
cide for herself, if a great war should 
occur, whether to participate or stand 
out; and during a war, and immediately 
after, almost every other country would 
be in a less favorable economic position. 

Sir Arthur Salter 


British Economist 
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RELIEF IS IMPERATIVE TO 
TAXPAYERS 


In the President’s message to Con- 
gress, the first item mentioned was a re- 
vision of the tax laws. It would be very 
helpful if these changes could be brought 
about at this session of Congress, par- 
ticularly with respect to corporations 
which need every dollar of their earn- 
ings after normal taxes, for plant im- 
provements, or to pay debts. If this is 
not feasible Congress might provide that 
the changes when made apply to this 
year’s business. The principle of the un- 
distributed surplus tax in so far as pre- 
venting unnecessary accumulations is a 
good public policy. But as now written 


it works a hardship on the great major- 
ity of corporations, those that need their 
earnings for expansion, and for debt 
payment. 

imperative. 


Relief to these taxpayers is 


Jesse H. Jones 


Chairman, Reconstruction Finance Corp. 


MONETARY BALANCE 


The most significant thing thus far 
this fiscal year is that Treasury cash in- 
come and cash outgo are coming sub- 
stantially into balance, after taking into 
account the receipts from social security 
taxes, which, whatever the demerits of 
the law, do represent cash receipts to 
the Treasury. This means, if continued, 
the end of deficit financing, and thus the 
disappearance of the only real threat of 
inflation to which the country has been 
exposed. The fear of inflation, para- 
doxically enough, is itself deflationary, 
and if that fear can be eliminated by 
firm Treasury control of the budget and 
at least a balance of cash income and 
outgo, the result will be to provide a 
new basis of confidence for that revival 
of private business activities which is 
necessary in order to take the place of 
the artificial stimulation which has been 
for so many years provided by abnormal 
Government spending. 

For the same reasons, and to avoid de- 
flation, it seems to me time that the 
Federal Reserve System, and the Treas: 
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ury itself, should take note of the cessa- 
tion of deficit financing and relax the 
series of deliberately deflationary meas- 
ures which were put into effect in 1936 
and early 1937, and which are still oper- 
ating (though the reason for them has 
ceased) to deflate not merely the coun- 
try’s banks and business activity but also 
agricultural prices and general employ- 
ment. 

S. Parker Gilbert 

Of J. P. Morgan & Co. 





RECESSION OR DEPRESSION ? 
“Essentially, we experienced an upturn 
based overwhelmingly on Government 
credit expansion. The Government used 
the credit to finance business and for 
other purposes. The assumption was 
that such indirect methods of financing 
would lead in due course to the rise of a 
genuine demand on the part of business 
which would displace and replace Gov- 


ernment stimulation. The assumption 
did not materialize.” 

Dr. Melchior Palyi 

Guest Prof. of Finance, Univ. of Chicago 


The fact that this recession has begun 
before rather than after a great period 
of industrial expansion, suggests a rela- 
tively quick recovery. The need for 
houses and other durable goods remains 
a stimulating force. In this respect, the 
situation resembles 1921 rather than 
1929. A manifestation of a co-operative 
rather than punitive attitude toward 
business might, however, be of far-reach- 
ing importance in restoring confidence 
for the future. A readjustment of cer- 
tain phases of the tax structure would 
also be helpful. 

Harold G. Moulton 

Pres., Brookings Institute 


The decline will doubtless be checked 
before business activity reaches any- 
where near the 1932 lows, and perhaps 
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by the end of next year business may be 
back where it was at the end of this year. 

Political devices may bring us out of 
such tailspins several times more, as they 
probably will this time; but unless the 
basic conditions are corrected soon the 
structure of private enterprise in this 
country will collapse. 


Virgil Jordan 
Pres., Natl. Industrial Conference Board 


Fundamentally, all the factors seem to 
point to further expansion. The purchas- 
ing power both of the farmer and of the 
urban wage-earner is still rising, and 
there are large arrears of necessary capi- 
tal equipment still to be made up. Buta 
buoyant psychology is what is lacking. 
The economic factors are very much bet- 
ter than in 1929. 


The London Economist 
At present, we are in a period of un- 
certainty and _ hesitation. 
Some of the uncertainties 
will be cleared away. Then 
the more basic influences 
will show their force and 
they are in the direction of 
an advance rather than a 
recession. 


Ernest M. Patterson 
Pres. Amer. Academy of 
Political Science 


“Whether the recession 
can.be halted at the base 
line depends on many un- 
known factors—what hap- 
pens abroad, in Washing- 


chology of the people. 


D. J. NEEDHAM 


ton and to the mass PSY- Who, as Counsel, heads Washington 
office of the A. B. A. 


“Inventories are now being liquidated, 
and most of this liquidation will be com- 
pleted by the end of January. 

“Then most businesses will have a sub- 
normal inventory and there will be an- 
other buying wave, touched off by infla- 
tion or a belief in the resumption of re- 
covery.” Lionel D. Edie 

Pres., Lionel D. Edie & Co. 


Trust Men’s “Bible” 


Dear Editor: 

I just wonder how many bankers and 
trust officers got the significance of 
Harry Chase’s words on the frontispiece 
of your brochure?* Trust officers are 
dealing with human lives every day if 
they are doing their job and not resting 
back on their arms and thinking they 
have a “position.” 

I have wondered how much it costs to 
put out Trust Companies from month to 
month and whether or not the companies 
are paying for our “Bible.” I know of 
three different institutions that your 
magazine has saved a lot of litigation 
and expenses to beneficiaries and pos- 
sibly to the banks through articles ap- 
pearing in your pages. 

Trust Companies is the college of the 
trust fraternity in our city and I believe 
the Correspondence Course of the frater- 
nity throughout the nation from what I 
have found in my travels. 

You are the independent outlet for 
“trust thoughts” and should be supported 
by advertising to pay the bills. 

(From a nationally prom- 
inent trust executive.) 


*“We have witnessed, in 
our own lifetime, the mul- 
tiplication of agencies 
which can be utilized for 
mass propaganda, for play- 
ing on the emotions of 
whole classes and nations. 
Can anyone honestly doubt 
the need, if democracy is to 
endure, of multiplying 
these agencies which strive 
to develop, and to illumin- 
ate, human intelligence?” 

Harry Chase 

Chancellor, New York 

University 



















Are Investment Principles Static? 


Political and Economic Trends that Necessitate 


Study and Group Cooperation 


RAYMOND H. TROTT 


Vice President of Rhode Island Hospital Trust Company, Providence, 





Y7HILE it is true beyond dispute 
that the time-tried and proven in- 
vestment theories are those upon which 
a trustee should act, it would indeed be a 
short-sighted fiduciary that did not give 
careful consideration to the present sit- 
uation. 


Changes in industry and the adoption 
of new inventions have of course had an 
effect upon the investment merit of cer- 
tain types of securities. It is reasonable 
to suppose that these changes will be 
with us to an increasing extent in the 
future. We have seen sailing ships re- 
placed by steamers; horse cars give way 
to electric street railways, and these are 
now giving way to motor busses. To 
what extent is gas giving way to elec- 
tricity today? We know the effect of the 
motor transportation industry on the 
railroads. How much further is this to 
go? We are told that the use of elec- 
tricity is in its infancy. The Diesel en- 
gine is being rapidly developed. These 
and many other activities of a progres- 
sing world present problems to which the 
investor must give intelligent thought. 


Political Trends Bear Watching 


With the present day trend toward an 
increasing government regulation of 
business activity it is necessary that the 
investor give more and more considera- 
tion to this subject. The necessary reg- 
ulation of business activity which the 
industrial and social welfare of the peo- 
ple calls for has been carried to a point 
where it has become obstructive. The 
advocates of true liberalism cannot help 
but have a strong feeling of apprehen- 
sion as they foresee the inevitable swing 
of the pendulum back from the too zeal- 


From address before the Corporate Fiduciaries 
Association of Maine, December 3, 1937. 


and Chairman, Trust Division Committee on Cooperation with the Bar 
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ous efforts toward reform that are pre- 
valent today. 

The worries of a Trustee have multi- 
plied in the days of the ““New Deal.” Not 
only must he follow the trends of produc- 
tion and consumption, supply and de- 
mand in the various industries, as well 
as money rates, commodity and security 
prices, but he must also try to appraise 
the probable effects of developments oc- 
curring almost daily in Washington. In- 
terpreting what the planners are doing . 
for, or to, our country is becoming a full 
time job. First, it is a new law passed 
by Congress; then it is some momentous 
step taken by a Government agency; 
again it may be a pronouncement by the 
President or some other person high in 
official life. Any of these may alter the 
whole course of events, may vitiate all 
conclusions arrived at from weighing 
natural economic forces. 

The Government is now bending every 
effort to stimulate business recovery, 
many of the steps being precisely con- 
trary to those taken only a few months 
ago. How effective these steps may be 
or when the effect may be felt are ques- 
tions which cannot be answered. 

None of the factors which usually pre- 
cede a severe business depression are 
present, but perhaps an unprecedented 
lack of confidence by business at the 
present juncture is a serious offset to 
many of the favorable factors which pre- 
vail. The best that can be said at the 
moment is that business ought to be on 
the uptrend well within a year. Ido not 
believe that we in this country need fear 
cataclysms such as have involved a num- 
ber of European countries. 

At the present time a very large part 
of the twenty-five cents out of every dol- 
lar of National income that goes toward 
the cost of Government is collected by 
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so-called “hidden taxes.” An aroused 
public consciousness on the subject of 
government expenditures should be the 
aim of those who mold public opinion. 


Avoid Emotional Panaceas 


We all find ourselves holding securities 
that have been turned over to us, securi- 
ties such as we would not have purchased 
but which in the natural course of our 
business it is necessary for us to accept. 
The handling and disposition of these se- 
curities involve many questions far more 
difficult than the considerations neces- 
sary in the purchase of securities. In 
many instances, trustees entirely against 
their will have become speculators. Then 
too, securities which we purchased some 
years ago in good faith and which at that 
time met the test of investment merit 
have today, by virtue of conditions, be- 
come of lower grade. If there is any 
conclusion that a consideration of this 
whole investment subject leads us to, it 
is that a trustee cannot and should not 
temporize with quality. . 

Any investment program today should 
be calculated as far as possible to meet 
any possible eventuality in general con- 
ditions. Many trustees consider that the 
purchase of common stocks in varying 
amounts is desirable. Others feel that 
trustees should purchase only bonds. 
When common stocks are purchased, 
great care should be exercised to pur- 
chase only the securities of those com- 
panies that meet the well known invest- 
ment tests. As far as possible compan- 
ies with large debts should be avoided. 


Any purchase of bonds should be lim- 
ited to high-grade bonds, with due regard 
to diversification of industry, locality, 
etc. Maturities should be staggered so 
that the trustee will have new funds to 
invest at periodic intervals. Many trus- 
tees feel that a preponderence of short 
time securities is desirable. Interest 
rates at the present time are such that 
the life tenant must be satisfied with a 
comparatively low yield; a high return 
can be purchased only by a sacrifice of 
security. Continual review of securities 
held is absolutely necessary. If there 
was ever a time when a trustee should 
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oppose various emotional panaceas that 
are offered, it is now. 


Not a Profession 


The successful continuance of our 
present business and the acquisition of 
new business is directly dependent upon 
the good will which we build up on the 
part of the purchasing public. We do 
have something to sell and must govern 
ourselves accordingly. The term “trust 
Business” is used advisedly. The activi- 
ties of corporate fiduciaries are business 
activities and are not, as some would 
have us believe, activities such as war- 
rant the description of a _ profession. 
There is a sharp line of demarcation. 


To contend that we who are employees 
of corporations engaged in the business 
of acting as fiduciary are members of a 
profession does not seem to be a sound 
contention. A corporation cannot engage 
a profession, and it cannot be said that 
the employees of a corporation can in 
their activities be held to be acting pro- 
fessionally. While it is true that em- 
ployees of corporate fiduciaries should 
be held to a high standard of ethics, the 
adoption of a “Code of Ethics” such as 
has been adopted by professional groups 
does not seem to be called for. The cor- 
porate fiduciary speaks through its em- 
ployees, and the employees are acting 
not in their individual capacities but as 
employees and representatives. 


The corporate fiduciary must also do 
everything it can to encourage a feeling 
of friendliness on the part of the various 
groups with which it must work. The 
formation of joint committees composed 
of trust men and lawyers to consider 
problems pertinent to local situations is 
extremely desirable. The bank or trust 
company, engaged in a business as it is, 
must confine its activities to those that 
are necessary in the administration of 
its affairs from a business point of view. 
Where legal questions are involved the 
trust company should be careful to re- 
tain counsel. Legal activities of a law- 
yer in the employ of a trust company, 
aside from the trust company’s own con- 
cerns, may rightly call for condemnation 
on the part of attorneys. 
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The practice of joining an individual, 
frequently a lawyer, with a bank or trust 
company, if there happens to be an indi- 
vidual particularly qualified to act in the 
case in question, is one that is growing 
and that will presumably continue to 
grow. The enlightened bank executive 
realizes that his institution is equipped 
to handle only the business phases of the 
accounts in its charge and cannot and 
should not attempt to handle or pass 
judgment upon legal questions. 


Importance of Group Cooperation 


In many localities there are joint com- 
mittees of insurance agents and bank 
executives. Many points of controversy 
have been discussed and eliminated, and 
working programs have been adopted. 
The use of the insurance trust offers a 
real field for the development of trust 
business, not alone for itself but as a 
means of establishing contacts that lead 
to other business connections. 


Executives of banks and trust compan- 
ies in dealing with real estate held in 
trusts must have contacts with real es- 
tate men. Here too is a fruitful field for 
cooperation in mutual interest. It would 
indeed be a short-sighted bank executive 
who did not call upon a real estate man 
for an independent appraisal or for guid- 
ance in connection with a real estate mat- 
ter. 


The practice of an individual employ- 
ing investment counsel to give advice and 
a bank to handle the care and custody 
of his securities is growing. While in 
many instances the bank in its agency 
department may seem to be competing 
with an investment counsel, there is gen- 
erally speaking one fundamental differ- 
ence. The bank seeks to conserve and 
obtain only such appreciation as will har- 
monize purchasing power, whereas in 
many instances investment counsel stress 
appreciation. There is no reason why 
the bank should not work with invest- 
ment counsel and why this sort of busi- 
ness should not be made increasingly 
profitable. 


Any program of cooperation with spe- 
cial groups should be fundamentally in 
the interests of the public. 


& 

if you have any 
trust or estate 
problem in Vir- 


gimia, we shall 


be glad to work 
in collaboration 
with you. 


STATE ~PLANTERS 
BANK [RUST ©. 


RicHMOND VIRGINIA 


Trust Problem Number 1 


It has in the past been considered al- 
most impossible to make an accurate cost 
analysis of the personal trust business. 
At the present time, however, a great 
many banks are operating under a sys- 
tem of cost analysis. There is no reason 
why the trust department should not 
know its cost of operation with a reason- 
able degree of accuracy. The direct 
cost figures—salaries, light, heat, rent, 
supplies, etc.—are of course comparative- 
ly easy to obtain. The allocation of in- 
direct costs is a matter requiring some 
study, but it can be done. 

The cost of handling an account is 
merely a basis upon which to determine 
fees that it is necessary to charge. Gen- 
erally speaking, it is the cost of handling 
the trust or agency account, particularly 
the small one, that is out of all propor- 
tion to the fee obtained. The practice 
of basing the charge upon income col- 
lected does not seem to be adequate. 
There is no reason why compensation 
based upon the income received by a fidu- 
ciary should be less when interest rates 
are low particularly when the work in- 
volved in a period of low interest rates 
frequently exceeds that when interest 
rates are higher. It would seem as 
though, in addition to a charge based 
upon income collected, one based on the 
amount of principal held could be work- 
ed out. 
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If the trust department of a bank 
shows a loss it is not unreasonable to 
suppose that federal and state bank au- 
thorities will view this load upon the 
bank’s earning power with increasing 
concern. At the present time, bank 
earnings are at best small and will not 
stand being further diminished by a 
trust department operating at a loss. 


I urge upon every trust department 
executive a careful analysis of the cost 
of his operations with a view toward the 
possible elimination of inefficient and 
wasteful activities and an increase in 
the charges made. It is reasonable to 
suppose that the use of machines will 
more and more be a feature in trust de- 
partment operations. This can never, 
however, replace a trained personnel. 


And What of the Future? 


More and more will regulatory authori- 
ties make the qualifications of trust ex- 
ecutives their concern. It would indeed 
be a serious thing for the depositors of 
a bank if that bank were subjected to a 
large surcharge by virtue of the negli- 
gent handling of an estate in the cus- 
tody of a trust department, possibly an 
unprofitable trust department. 


It has been said that a bank frequent- 
ly finds a conflict existing between the 
interest of the trusts in its charge and 
its own interest. These conflicts are 
usually more theoretical than actual, but 


if a bank should find itself in conflict, 
the interest of the trust must of course 
prevail. I cannot urge too strongly a 
basis of cooperation with public banking 
officials to the end that desired results 
may be obtained without unworkable leg- 
islation or regulations. 

At the present time it is very neces- 
sary that banks maintain cordial rela- 
tions with the general public. The high 
pressure methods that competitive con- 
ditions of some years ago seemed to make 
necessary, have been eliminated. Solici- 
tation of accounts, where still carried on, 
is being done in a dignified, conservative 
way. Bank fiduciary advertising is be- 
coming more restrained, more informa- 
tive and more constructive. 

The officers and employees of a bank 
must always be conscious that the stand- 
ing of their bank in the community is 
largely the reflection of their own stand- 
ing. 

Our position is today upon a much 
more substantial footing than ever be- 
fore. Our understanding of our prob- 
lems is keener, and realization of our 
opportunities more acute. 


During the past three years FHA insured 
mortgages have passed the billion-dollar 
mark, the average mortgage now being 
slightly more than $4,000 and indicating 
that the home most desired by persons ap- 
plying for insured mortgages sells in the 
neighborhood of $5,000. 
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Malice in Wonderland 


a HE stock market relatively suf- 

fered a more severe percentage of 
collapse in the 65 days ended October 
20, 1937, than in any other similar pe- 
riod of history.” 

Thus did a _ well-known brokerage 
house summarize the most recent un- 
pleasantness in Wall Street. But since 
that time have followed other falling in- 
dices of business activity. Toboggan- 
like. And like toboggans they can be 
carried up the hill only with labor and 
cooperation. The trouble is that every- 
one is willing to coast, but few are will- 
ing to carry the load back up. 


And just at a time when we need to 
examine the wisdom of added burdens 
of restrictions, regulation, luxurylief 
and consequent strangling taxation, the 
Congress is called in extra session to 
pass upon legislation for crop-control, 
wage and hour control, money regula- 
tion, security-exchange regulation and 
what will doubtless be more taxation. 


Here is the picture painted by Donald 
Richberg, able counsel of the ill-starred 
N.R.A.: 


“If government regulation of business 
in the future is to follow the pattern of 
the last fifty years, we have the unhappy 
prospect of steadily increasing the re- 
sponsibilities of both government and 
business, while steadily diminishing their 
power to fulfill them. That is the road 
to collapse and upheaval.” 


We do a great deal of preaching to- 
day about the need for confidence. We 
have only so many leaders to inspire it. 
Some are in government and some are 


in business. There lies the true oppor- 
tunity for an effective liaison. Business 
has been made the scapegoat for the De- 
pression. Government, having publicly 
proclaimed its influence and taken the 
credit for the revival since 1932, will be — 
made the scapegoat for the present Re- 
cession (if it does not recede). After 
all, they have both worked with “a per- 
fume you cannot pour on others without 
getting a few drops on yourself.” 

Who is there today who doubts the 
weight of the “public” opinion? And 
that opinion boils down to the query: “If 
business men were in control in the 
years preceeding 1929, and a dickens of 
a mess resulted, whose fault is it? It’s 
that of the business leaders. Let’s try 
politicians.” 

And the sad part of it is that some 
politicians took advantage of the preju- 
dice to build air castles, and all the busi- 
ness leaders offered to do was to tear 
them down. Even an air castle is some- 
thing to possess. But today the offer is 
entirely different—business has a con- 
structive program. It may not be hot- 
air castles, but it is cold-turkey comfort. 
The keynote offer of a truly more abun- 
dant life (for those who will put their 
honest effort into the kitty) came, crys- 
tal-clear, out of the Congress of Ameri- 
can Industry. Their program is based 
on the essential truth that, in a mass- 
production era, there must be mass pur- 
chasing power. These men are capable 
of working out the details. It behooves 
government to.support them in controll- 
ing the self-seeking business termites, 
so that we may emerge with a whole- 
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some regard for honesty, labor, brains 
and cooperation, and a new respect for 
both politicians and industrial and fi- 
nancial leaders. 

So the question in everybody’s mind 
today is “Can Recovery Proceed?” Wal- 
ter Lippmann says: “No one can predict 
the economic future because for the first 
time we have to take into account the 
pervasive action of government, and 
there is no telling what the supreme per- 
sonal rulers are going to do.” It is said 
in well-informed circles, however, that 
Government has been jarred into an ap- 
preciation of the importance of business 
welfare to their own continued popular- 
ity, and that the Roosevelt of today is a 
diferent person from the Roosevelt of 
the past few years. That is indicative 
of a wider change of political viewpoints. 


We may naturally expect that busi- 
ness will be called on to bear the cross 
of the recession, as already illustrated 
by the charges that “monopolistic prac- 
tices” are responsible for the price in- 
creases, and by other toothsome diets of 
red herring to divert attention from the 
effects of subsidized strikes, pyramiding 
labor costs and taxes, etc. This mon- 
opoly talk would come with better grace 
from those who had not exerted efforts 
to T. V. A. ize the country, to centralize 
banking and money control and to mon- 
opolize 30% of the public income by tax- 
ation. 

The really important thing is that 
business, which has been so aware of its 
government’s shortcomings, is spending 
this energy now in the more constructive 
direction of analyzing its own shortcom- 
ings and responsibilities, and working 
out a concerted program based on that 
grand old law—the law of supply and 
demand, with adequate attention to in- 
creasing consumption through greater 
productive efficiency, lower prices and a 
policy of plenty. It is recognizing the 
advantage which government has had of 
speaking with one clear voice. 

In effect, there seems to be an open- 
mindedness in Washington that says “All 
right, Business, let’s see what you can 
do.” That is all the chance and chal- 
lenge we should need. 
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As Tom Watson, president of the In- 
ternational Chamber of Commerce and 
of the International Business Machines 
Corp. recently said: “The economic strife 
between business and government is re- 
tarding the general prosperity of our 
nation. If both sides of this controversy 
will get together without delay and agree 
upon a program that will be fair to busi- 
ness, labor and Government, our country 
will soon be enjoying a sound and lasting 
prosperity.” 

In the recent poll conducted by Reuben 
A. Lewis of the Metropolitan Trust 
Company of Chicago, to determine what 
bankers thought to be the most important 
measure to aid business recovery, while 
the largest number listed “Balancing the 
1937-38 Budget” in first position, this is 
just one way of saying “Let’s get to- 
gether.” It definitely appears to be the 
consensus of opinion among leading in- 
dustrialists and economists, that this is 
far down the list compared with the need 
for clarification and affirmation of gov- 
ernment policy in working with rather 
than against business. 


Jesse H. Jones, redoubtable head of 
the R. F. C. says: 


“We should not want the budget bal- 
anced at the expense of hungry people, 
or if it endangers the welfare of our 
country. 

“The budget can never be definite- 
ly balanced until business and Govern- 
ment come to a better understanding.” 


Let’s add up the last 16 years. From 
1921 to 1929 Business certainly held the 
reins and worked without Government. 
Result: Depression. After the transi- 
tional phase from 1930 to 1932, Govern- 
ment controlled our destinies without at- 
tempting to cooperate with Business. Re- 
sult: Recession (which could easily de- 
velop into Depression No. 2). Add it up 
and, as our leaders are either in business 
or politics, (with the invaluable aid of 
the professions) it looks like the answer 
is: WORK TOGETHER. 


That, in the considered opinion of the 
ablest minds in all fields is the keynote 
which, if struck, will sound the end of a 
costly lack of harmony, and assure a ris- 
ing crescendo of business prosperity. 





Bona-Fide Pension Trusts 


Avoiding Abuse of Statutes for Tax Evasion 


CHARLES T. RUSSELL 
Deputy Commissioner of Internal Revenue, Washington, D. C. 


S a means to encourage employers to 
IX provide old age security for their 
employees, Congress for 16 years past 
provided that contributions to, or earn- 
ings of, trusts created by an employer 
as a part of a stock bonus, profit shar- 
ing or pension plan for the benefit of 
‘some or all’ of his employees are not 
taxable to the trust or to the employee 
until distributed or made available to 
the employee. These provisions were 
enacted by Congress as Section 219(f) 
of the Revenue Acts of 1921, 1924 and 
1926, and Section 165 of the Revenue 
Acts of 1928, 1932, 1934 and 1936. On 
the other hand, contributions to pension 
trusts to provide for the payment of 
‘reasonable’ pensions to employees are 
deductible by the employer, provided the 
trust fund is placed beyond control of 
the employer and answers the require- 
ments of the statute. 

Information available indicates that 
some taxpayers are attempting to con- 
vert into a tax avoidance mechanism a 
statutory provision designed to encour- 
age pensions. 


Tax-Free Recapture 


The evidence on hand indicates that 
some closely held and closely controlled 
corporations are attempting to distribute 
profits in the guise of pensions. It is 
further indicated that some corporations 
are attempting to pass what really 
amounts to compensation or bonuses into 
pension trusts, thus postponing the taxa- 
tion thereof until the period of their re- 
tirement at which time it is expected 
their individual brackets will be much 
lower because they will not be receiving 
salaries. 

Moreover, in such a case it is pos- 
sible for the corporation to recapture tax 


From statement before Joint Committee on Tax 
Evasion and Avoidance, July 1, 1937. 


free not only the principal contributions 
previously paid to the trust and deducted 
for tax purposes but also any accumu- 
lated earnings of the trust by merely 
terminating it during a year in which 
the corporation has deductible losses suf- 
ficient to offset the sum recaptured. And 
bear in mind that under the laws these 
accumulated earnings of the trust which 
may be recaptured tax free have not 
been taxed to the trust. 

Again, a corporation may pay large 
bonuses to a few stockholder officials or 
key men. The corporation is entitled to 
deduct such amounts for income and sur- 
tax purposes, while the recipients of the 
bonuses escape any tax thereon until dis- 
tributions are made to them from time 
to time in smaller amounts in the form 
of pensions or annuities which will nor- 
mally enable them to keep their income 
in the lower surtax brackets. In either 
of the cases mentioned it may well be 
that the corporation would have dis- 
tributed the profits or paid the bonuses 
direct to the stockholder officials and key 
men were it not for the tax advantages 
realized by the use of the pension trust 
plan. 

As to the sums used the Board of Tax 
Appeals or the courts may hold that a 
pension of $25,000 annually is not un- 
reasonable for an officer receiving a sal- 
ary of $50,000 a year. 

This abuse of the plan for tax avoid- 
ance or reduction we wish to prevent 
without costly controversies and litiga- 
tion. 


Corporation Benefits 


Pension plans may conceivably be em- 
ployed by corporations with widely dis- 
tributed stock, though in some cases the 
temptation to make improper use of the 
provision is less because the provision 
cannot be so readily employed to dis- 
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tribute dividends in the guise of pen- 
sions. However, it must be remembered 
that even in the case of large corpora- 
tions with widely scattered stockhold- 
ings, benefits may be derived by the re- 
cipients of the pensions, as distinguished 
from the corporations. 

The distinction is that in the case of 
closely held or controlled corporations 
there is a benefit to the corporation in 
that a deduction is secured for pensions 
which would not be possible for divi- 
dends. In the case of a corporation with 
widely distributed stockholdings the 
benefit to the corporation is a matter of 
internal organization and the tax benefit 
is limited to those who ultimately receive 
bonuses, consisting of the taxation of 
the amounts paid into pension trusts at 
the lower surtax brackets applicable af- 
ter retirement rather than the high sur- 
tax brackets of the current year when 
the amounts are superimposed upon a 
current salary. I quote from an article 
in the National Underwriter of April 23, 
1937: 


“Pension trusts present an enormous 
opportunity to life insurance men and 
open up a field that is certainly as big 
as anything that has gone before,” ac- 
cording to M. M. Goldstein, of the North- 
western Mutual Life, New York City. 
“The pension trust plan can be used for 
advancing the [business] interest(s) of 
the corporation, but must .not be used as 
an attempt at tax evasion, or it will en- 
danger the [tax] savings that the cor- 
poration hopes to effect.***” 
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As to the tax angle, Mr. Goldstein said 
that when the normal federal corpora- 
tion income tax, the New York franchise 
tax and the federal undistributed profit 
tax are taken into account, it works out 
that the employer is using 64-cent dol- 
lars when he contributes to a pension 
trust, rather than adding it to surplus. 
In other words, for each $1 that goes in- 
to a pension trust fund, the actual cost 
to the employer is only 64 cents. Mr. 
Goldstein warned, however, that the tax 
advantages must be translated into terms 
of the employer’s [business] interest(s) 
and pocketbook. 

“Demonstrating the saving that ac- 
crues to an executive having, for ex- 
ample, a total [other] income of $100,- 
000 a year which would be subject to an 
income tax of about 70 per cent, Mr. 
Goldstein showed how $10,000 paid to 
him as present [additional] salary would 
amount to a tax-free [additional] income 
of only $3,000. However, this same $10,- 
000, if put into a pension trust plan, 
would provide three and one-third times 
greater capital or monthly income when 
the executive reached age 65.” 


Clarifying the Statute 


Our regulations provide “Devices of 
whatever nature for withdrawing profits 
or paying salaries to officers are not pen- 
sion trusts within the meaning of the 
Act.” Article 23 (p) Regulations 94. 
We have also in these regulations as com- 
pared with the equivalent article in Reg- 
ulations 86, the requirement that tax- 
payers claiming the benefits of the pen- 
sion deduction present elaborate detailed 
data under 9 headings in order that the 
Bureau may be fully advised as to the 
exact nature of any given plan. We do 
not believe this is sufficient. Any tax- 
payer with the intentions I have just de- 
scribed will not admit that the plan is 
for such purpose and then we are headed 
for controversies and litigation which 
seriously interfere with enforcement and 
clog the Board and Courts. 

One of the phases in the Act deserving 
of special study is the expression “some 
or all” in section 165. Literally this lan- 
guage would permit the benefits of sec- 
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tion 165, consisting of postponement and 
reduction of tax, in cases in which only 
a few top employees were participants in 
a plan. Some substitute phrase would 
seem desirable making it clear that a 
plan must be for the benefit of a reason- 
able number of employees. 


It will also be noted that section 23 (p) 
refers merely to pensions, whereas sec- 
tion 165 refers to trusts created by an 
employer “as a part of a stock bonus, 
pension, or profit-sharing plan.” It would 
seem that some study should be given to 
a more exact correlation of these two sec- 
tions. 

We seek earnest consideration of the 
Committee also of the question whether 
some maximum restriction should be 
placed in the statute as to the amount of 
a pension which may be deducted under 
section 23 and treated as exempt under 
section 165. 

We further seek consideration of the 
Committee as to statutory provisions to 
prevent the recapture of contributions to 
pension trusts tax free during a year of 
loss. 


The New and the Old 


We have the philosophy that it is pos- 
sible to spend ourselves into prosperity. 


That is called a new idea. Well, his- 
tory repeats itself. Pick up your Ency- 
clopedia Britannica, and find out about 
the creation of the first PWA of history. 
You go back to the time of the Emperor 
Caligula. They had an old fellow back 
there in Rome by the name of Tiberius. 
He conquered all of that Mediterranean 
area and in the nice indoor sport of that 
time, he harnessed them to the chariots 
and brought back about 2,700,000,000 
sesterces (good money in those days). 
He had the treasury of Rome loaded up 
with the sesterces. That was the peak, 
A. D. 34, of the power of Rome. Unfor- 
tunately, he died. 

They appointed as his successor his 
nephew Caligula. That antique type of 
living did not appeal to him. He wanted 
speed and thrills. That was a great year 
in Rome. Read what history says he 
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did: “Old houses were demolished and 
new towns were built. Accent was on 
public works which happened to be in 
that particular time new palaces for that 
government. He 
around Rome and the marshes of the 
Tiber he drained. Coins were tossed to 
the mob in the streets. The pleasure 
interests, the theater and the games, 
were subsidized. All things poured in 
from abroad. It was anewera. Other 
and wiser men looked upon it and said, 
“These things cannct be,” but they were 
stopped on the highways and derided. 
The slogan was, “On with the dance.” 


The funds ran out and Caligula turned 
to his tax authorities and said, “Levy 
taxes. Confiscate property from the poor 
and rich alike. The government must 
be sustained.” 


He instituted a sales tax. 


He coerced men into making him their 
heir, made them write their wills, mak- 
ing him the beneficiary and then he call- 
ed them in and denounced their selfish- 
ness if they did not go out and commit 
suicide. 


As between extravagance and frugal- 
ity, when has the final decision in terms 
of prosperity ever been given against 
thrift and savings? To me, this is the 
great issue of the country and the bank 
of the future is going to settle on that 
particular point. 


B. V. Moore 
V. P., First National Bank, Minneapolis. 





leveled a mountain * 


Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


The Trend of Banking 


Dear Sir: 

In reply to the question raised in your 
October editorial, “What will a bank look 
like in 1942?” 

That is five years ahead. Looking 
back over the last few decades we see 
that banking has constantly been devel- 
oping, but the total amount of change in, 
say, fifty years has not been basic. “The 
Country Banker” by Rae, originally pub- 
lished about 1870, is still a useful dis- 
cussion of bank principles and practices. 
The changes that have taken place seem 
mostly due to the handling of larger vol- 
umes. In credit matters and relations 
with business, the banks have the same 
types of people to deal with that they 
have always had, and in addition the 
large individual and corporate units that 
have grown up in the last few decades. 

It is true that in using their funds 
banks have found small demand from 
borrowers since early in the depression, 
but we remember the same thing begin- 
ning in 1908 after the panic of 1907, and 
in 1894 after the panic of 1893. 

There have been growing up multiplied 
ways of regulating the banking business 
by public authority and these new rules 
and regulations have been a success to 
the extent that they followed and sup- 
ported good banking theory and prac- 
tice, but beyond that, these regulations 
seem to have affeeted those who repre- 
sent public authority rather than the 
banks themselves. Bank examinations by 
public authority have in fact been im- 
proving for years. One serious defect of 
the past was that banking superinten- 
dents and the Comptroller of the Cur- 
rency failed to close up promptly banks 


that would or could not make good an 
(Continued on next page) 


What Will a 1942 Bank Look Like? 


Dear Sir: 

This question calls for more prophetic 
vision than any thoughtful person has a 
right to claim that he possesses. Eco- 
nomic and financial trends are complete- 
ly overshadowed by politics, which do 
not seem to have any constructive or 
definite trends. 


Perhaps not within five years but 
probably within ten years I rather con- 
fidently predict that Commercial Banks 
will not have Trust Departments. There 
is less reason and logic in Banks having 
a Trust Department than there was in 
Banks having a Bond or so-called Invest- 
ment Department. From the standpoint 
of both the Commercial Banking Depart- 
ment and the Trust Department each 
would be infinitely better off without the 
other. 


I know there are many Trust men who 
are opposed to the segregation of these 
two functions but I believe the separa- 
tion must come sooner or later. The 
ideal Trust Department would be a sep- 
arate corporation organized under Fed- 
eral law and supervised by Federal au- 
thorities subject to the State laws. Such 
Trust Departments or Trust Companies 
should not be authorized to handle either 
investments or deposits, whether in the 
form of checking accounts or savings ac- 
counts. They should be organized sole- 
ly for the handling of fiduciary business 
with sufficient capital to insure their 
permanence and financial responsibility 
to their customers. If some of the promin- 
ent lawyers in the community could be 
induced to take stock in the company 
and a few, not many of them placed on 
the directorate, that would help immea- 


(Continued on next page) 
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impairment of their capital, involving 
great ultimate loss to depositors, and this 
defect now promises to be remedied 
through the stricter action of the F. D. 
I. C. 


The development of trust departments 
in commercial banks has been going on 
for many years and doubtless there have 
been errors committed in particular sit- 
uations through ignorance and worse. 
But this is similarly true among the 
trust companies without banking depart- 
ments. In the association of trust and 
banking business in a single company, 
banking customers enjoy additional fa- 
cilities, while trust customers have the 
protection of a larger capital and of a 
combined business judgment. The ad- 
vantages of the association are indicated 
not only by the growth of trust func- 
tions among banks, but the growth of 
banking functions among trust compan- 
ies. There should be no risks or dan- 
ger in the association as such that can- 
not be dealt with through proper audit- 
ing and a public regulation and inspec- 
tion properly. carried out. 


Banking has passed through all kinds 
of times: war and peace, prosperity, 
panic and depression, drought and flood, 
and various political upheavals, and 
doubtless these various conditions have 
had their influence upon the character 
and degree of banking progress. As far 
as we can see, one would rationally look 
forward to a continuance of the develop- 
ment. 

F. L. Lipman 


Chairman, Wells-Fargo Bank & Union Trust Co., 
San Francisco. 


j surably in eliminating the jealousies now 


existing. 

The independent Trust Company could 
easily serve an urban population of 500,- 
000 and the surrounding territory within 
a radius of one hundred miles. It could 
build its personnel with a view to effi- 
ciency and experience and could doubt- 
less arrange for an exchange of credit 
information with the local bank or banks 
in which it carried its trust balances. 
With its own Research and Statistical 
Department and its own Real Estate De- 
partment it would be in a position to 
serve its customers fearlessly, efficiently 
and economically. 

The mechanics of segregating a Trust 
Department from a Commercial Bank 
present real legal difficulties. They are 
probably not insurmountable as the in- 
genuity that has been developed along 
legislative lines encourages the belief 
that there is nothing insurmountable. 
How such results may be accomplished 
need not be discussed at this time. 


A large-city Trust Official 
Restore Confidence 


In reply to our inquiry on What Will 
a 1942 Bank Look Like* Senator Lodge 
states: 

I realize the seriousness of the situa- 
tion to which you allude and I share your 
feeling that the banking institutions of 
the country are of outstanding impor- 
tance and that we must do all that we 
can to restore confidence in them. 


Henry Cabot Lodge, Jr. 
U. S. Senator from Massachusetts. 
*Based on the editorial in the October issue, 
page 423. 
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Best Ever 


Gentlemen : 

We have read the article in your Nov- 
ember issue entitled “Essential Organi- 
zation and Records” with respect to 
minimum equipment necessary to small 
trusts, by Stanley Hoyt. Permit us to 
state that it is the best article that we 
have ever seen regarding Trust Depart- 
ments under ten million dollars and it 
is also a very timely one. 

Arthur S. Barber 


T. O. & Treas., The Citizens Trust Co., Schenec- 
tady, N. Y. 


I Unqualifiedly Recommend 


Dear Editor: 


I was glad indeed to read Mr. Cou- 
sley’s response! to Governor Earle’s veto 
of the Uniform Principal and Income 
Act, and the article by Mr. Elsas?. I 
have not had the pleasure of reading the 
entire veto message but from what I have 
been able to obtain the governor has no 


conception of what the act really means. 
That is to be regretted. 

The act was adopted in Oregon in 
1931. An amendment was passed by our 
legislature a year ago, which added two 
more definitions of commissions and 
fees in the preamble to the original act. 

I do not know of a single action being 
instituted in the state since the adoption 
of the act but I do know of many ques- 
tions arising on the apportionment of 
income and principal that have been set- 
tled by reference to the act as adopted in 
our state. It has saved beneficiaries un- 
der trusts considerable money that would 
otherwise have been spent in litigation. 

I unqualifiedly recommend the adoption 
of the act in every state. 

A. L. Grutze 


V. P. & T. O., Title and Trust Company, Port- 
land, Oregon. 


1. Page 469, October issue. 
2. Page 527, November issue. 


Hot Money 


Dear Sir: 

We have read your recent article on 
“Hot Money in Insurance Options” by 
Claude L. Benner. The attitude of this 
Company has always been to look with 
disfavor upon complicated modes of set- 
tlement under Life policies, and for this 
reason we are not now in the position 
to which Mr. Benner particularly draws 
attention. 

In order to reiterate the position of 
this Company, a booklet entitled “Gener- 
al Limiting Rules Regarding Modes of 
Settlement” has been prepared. 

Leroy A. Lincoln 


President Metropolitan Life Insurance Company, 
New York City. 


0 


Hanes on S.E.C. 


John Wesley Hanes, a member of the 
New York Stock Exchange, with C, D. Bar- 
ney & Co.., and Jerome N. Frank, former 
counsel to the Agricultural Adjustment 
Administration, have been appointed to the 
Securities and Exchange Commission by 
President Roosevelt. 

Mr. Hanes, the first Stock Exchange 
member ever to be appointed to the SEC, is 
the brother of Robert M. Hanes, president 
of the Wachovia Bank & Trust Co. at Win- 
ston-Salem, N. C. 





Changes in Federal Income Taxation 


Existing Problems Require Simplification 


DR. JOSEPH J. KLEIN 


Member New York Bar; ex-president, New York State Society of Certified 
Public Accountants 


' HILE Congress, under the Six- 
teenth Amendment, undoubtedly 
has the power to impose a tax on total 
or gross income, the tax has been uni- 
formly levied on net incomes, that is, the 
excess of gross income over arbitrarily 
permitted deductions therefrom. It has 
been observed that these deductions are 
in the nature of a sovereign grant and 
not as a matter of right. Among the de- 
ductions which have always been allowed 
are those for interest expense. 

Section 301 of the 1937 “Loophole” 
Act deals, inter alia, with the deductibil- 
ity of accrued interest and incurred ex- 
penses in transactions between debtors 
and creditors who are closely related to 
each other by blood or marriage, or by 
legal or Lusiness association, under con- 
ditions and circumstances such that sales 
or exchanges between the parties would 
not result in deductible loss. The inter- 
est (and expense) deduction will not be 
allowed if the close relationship referred 
to exists, and if 


(1) the “related” creditor reports on 
the cash basis, and 

(2) the “related” debtor fails to 
make actual payment within the 
taxable year or 2% months there- 
after. 


Indefinite Definitions 


The stated and obvious purpose of the 
provision is to prevent tax avoidance, es- 
pecially in transactions with controlled 
or affiliated organizations where one 
party accrues interest and other expenses 
payable to the other which reports on the 
cash basis. The change prevents the de- 
duction by the debtor unless the creditor 
reports the receipt. The Treasury is en- 
titled to every measure of support in its 


From an address before New York County 
Lawyers Association, October, 1937. 
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endeavor to plug this and other loopholes. 
The question may be raised, however, as 
to whether simpler means might not 
have been devised if the enactment had 
been less hasty. The language of the 
provision may give rise to a number of 
interpretive queries: 


(1) If the borrower actually pays the 
accrued interest immediately after 
the expiration of two and one-half 
months, may no deduction with re- 
spect thereto be taken? 

If the debtor pays only a portion of 
the accrued interest within the pre- 
scribed period, is all of the accrued 
interest disallowed or only the part 
that was not paid? 

What is the status of amortization 
of discount on bonds and other ob- 
ligations under the new provision? 
Will such amortization, which, in ef- 
fect, is merely accrued interest cost 
of the issuer, be disallowed because 
normally the equivalent of payment 
of the amortization occurs upon re- 
demption or retirement of the ob- 
ligations ? 


Taxability of Stock Dividends 


The Supreme Court dealt with the 
taxability of stock dividends in two im- 
portant cases: the first, Towne v. Hisner 
(245 U. S. 418, decided January 7, 1918), 
arose under the 1913 Act, while Eisner v. 
Macomber (252 U. S. 189, decided March 
8, 1920) arose under the 1916 Act. The 
Court decided the narrow issue present- 
ed to it: namely, the taxability of a com- 
mon stock dividend paid to holders of 
common stock, and held that such dis- 
tributions were not taxable under the 
Sixteenth Amendment. Congress there- 
upon in the 1921 Act expressly exempted 
stock dividends from income tax. Up to 
and including the 1934 Act, this exempt- 
ing provision persisted. 
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In Koshland v. Helvering (56 S. Ct. 
767, decided May 18, 1936), the Supreme 
Court pointed out that both Congress 
and administrative officials had gone 
much further than was required by its 
earlier stock dividend decision. In the 
Koshland case the issue involved distri- 
bution of common stock to preferred 
stockholders which the Court held was 
not a “pure” stock dividend, since the 
proportional interest of the stockholders 
in the assets of the corporation would 
be changed because of such distribution. 
Most practitioners, Congress and tax ad- 
ministrators had thought for over two 
decades that no stock dividend, regard- 
less of its nature could give rise to tax- 
able income; the Court pointed out the 
error of such a view. 


In Section 115(f) of the 1936 Act, 
because of the Koshland decision, Con- 
gress eliminated the general exemption 
and provided that only stock dividends 
which are not income under the Six- 
teenth Amendment shall be free from 
income tax. During the present year the 
Supreme Court has granted certiorari in 
two cases (Gowran v. Com’r, 87 Fed. 
(2d) 125; Pfeiffer v. Com’r, 88 Fed. 
(2d) 3) involving the taxability of stock 
dividends, an issue that for almost a 
quarter of a century appeared to require 
no further elucidation. [Just decided 
by Supreme Court. See page 675.—Ed.] 


Deductibility of Losses 


With varying degrees of liberality, de- 
ductions have been allowed for business 


losses. Commencing with the 1934 and 
1936 Revenue Acts, losses on the sale or 
exchange of property were not deduct- 
ible where the sales or exchanges took 
place, directly or indirectly, between 
members of a family, or, except in the 
case of liquidating distributions, between 
an individual and a corporation directly 
or indirectly controlled by him or by his 
family. The new Act extends this dis- 
allowance to transactions between two 
corporations under common control, if 
either one was for the preceding taxable 
year a domestic or foreign “personal 
holding company.” 
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Such losses are now also disallowed on 
transactions between the grantor and the 
fiduciary of a trust, between fiduciaries 
of two trusts created by the same per- 
son, or between the fiduciary and the 
beneficiary of a trust. The degree of 
control requisite for disallowance may 
now be established not only through 
ownership by an individual and his fam- 
ily, but through ownership by his part- 
ner as well. 

The close relationship referred to in 
discussing deductibility of interest is the 
same as the present statute describes in 
cases where losses are not permitted as 
deductions. 


Forced Distribution of Corporate Earnings 


In the 1934 Act Congress coped with 
the problem of corporate accumulations 
by creating a new category of corpora- 
tions, “personal holding companies,” 
which were made automatically subject 
to a surtax for failure to distribute so- 
called “adjusted net income.” The dras- 
tic provisions in the 1937 Act make it 
practically impossible for personal hold- 
ing companies to continue. The deduc- 
tion for charitable contributions has 
been changed from unlimited allowance to 
15% of the corporate net income. Furth- 
ermore, losses resulting from the opera- 
tion or maintenance of property are not 
allowed as deductions unless the income 
thereof is on a fair basis and it can be 
established that the property is necessar- 
ily held in the course of the corporate 
business. 

The 1937 Act, in an apparent en- 
deavor to extirpate this type of corpora- 
tion by the imposition of confiscatory 


rates, has extended the definition so as 


to include, among other items, profits 
from trading in commodity futures (ex- 
cept in the case of bona fide hedging 
transactions), income and gains from es- 
tates and trusts, the income from certain 
types of personal service contracts, and 
rents (unless constituting at least 50% 
of the gross income). The test of 50% 
stock ownership has been broadened so 
that it now includes direct or indirect 
ownership through a partner, through 
options, and through convertible securi- 
ties. : 
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The Undistributed Profits Tax of 1936 


The law also attempts to reach un- 
reasonable accumulations by other than 
personal holding companies. Section 
102 has remained unchanged in princi- 
ple during several revisions except that 
the penalty for failure to make distribu- 
tion is superimposed on the normal tax 
and on the surtax which ranges from 
7% to 27%. The latter is the much dis- 
cussed “undistributed profits tax” of last 
year, still in force. 


This highly involved and complicated 
levy was undeniably intended to be an 
instrument of social reform as well as a 
revenue measure. It applies to all cor- 
porations save a few specially exempted 
types. 

I believe that when the Congressional 
Committee comes to consider revision at 
the next sessions, persuasive evidence 
will be produced that the tax is essen- 
tially unfair, discriminatory against the 
weaker corporations, competitively ad- 
vantageous to the more successful organ- 
izations, and distinctly anti-social in its 
effects. The evidence will also indicate 
that continuance of the tax in its present 
form is highly dangerous to the national 
revenue. 


Prospective Considerations 


Among the modifications and amend- 
ments which Congress will undoubtedly 
consider are (1) imposition of the tax 
on true undistributed profits rather than 
on unrealistically defined retained “net 
income” in many respects two fundamen- 
tally different concepts; (2) allowance of 
a reasonable amount to provide for neces- 
sary expansion and capital improve- 
ments; (3) a more equitable provision 
for debt retirement; (4) recognition of 
state restrictive laws on the payment of 
dividends in the presence of deficits; 
(5) exemption of a specified percentage 
of the corporation’s earnings; (6) recog- 
nition that corporations cannot deter- 
mine the result of the year’s operations 
-until a reasonable period after the close 
of the accounting period; and (7) either 
exclusion from taxable income of addi- 
tions thereto resulting from deficiencies 
later asserted by the Revenue Bureau, 
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where disallowed items were reasonably 
deducted by the taxpayer or reasonably 
excluded from gross income, or, in the 
alternative, imposition of the undis- 
tributed profits tax on increases in net 
income resulting from such deficiencies 
only if the amount thereof is not dis- 
bursed as dividends within a reasonable 
period of time after final determination 
of the deficiency. 


Foreign Personal Holding Companies 


The 1937 “Loophole” Act created a new 
classification of corporations denomin- 
ated “foreign personal holding com- 
pany’; as such, it is liable only to the 
normal tax; but each citizen or resident 
of the United States, and each domestic 
corporation, partnership, estate and 
trust, owning stock therein on the last 
day of its taxable year or on the last 
day within such year on which the cor- 
poration ceases to be a “foreign per- 
sonal holding company,” by reason of 
change in stock ownership, must treat 
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the income of the foreign personal hold- 
ing company as if such income had, in 
fact, been distributed as a dividend on 
the specified date. 

In the case of property received as the 
result of death, the basis to the bene- 
ficiary generally is the value as at the 
date of death; in the case of inheritance 
of stock or securities of a “foreign per- 
sonal holding company,” the basis to the 
beneficiary is the value as of the date 
of acquisition or the basis in the hands 
of the decedent, whichever is lower. 


Statutory Concept of Reorganization 


Congress has endeavored to facilitate 
business reorganizations by providing 
that exchanges of stock in connection 
with corporate readjustments should not 
result in immediate tax liability. 

For many years there was valid rea- 
son for believing that, if the detailed 
statutory definition and procedure were 
meticulously adhered to, the result would 
be a tax-free reorganization and ex- 
change. Finally, the Supreme Court, in 
Gregory v. Helvering (293 U. S. 465, 
1935), penetrated the form of the trans- 
action, and announced in effect that Con- 
gress had not intended to permit a sham 
reorganization masquerading as reality 
to escape a tax properly due. 

Following this pronouncement, it was 
established in the Minnesota Tea Co. 
case (296 U. S. 378, 1935), and in John 
A. Nelson Co. v. Helvering (296 U. S. 
374), and in Helvering v. Watts (296 
U. S. 387), that the dissolution of a 
transferor corporation was not requisite 
to meet one of the several reorganization 
definitions. 


‘simplification, 
‘ and stability, surely that field is federal 


In this same series of cases, the Su- 
preme Court confirmed the necessity of 
a continuing interest in the transferee 
corporation on the part of the corporate 
transferor, or its stockholders, in order 
to meet the requirements of tax-free re- 
organization. While further clarifica- 
tion is still necessary, the present con- 
cept, based on judicial interpretation 
later adopted by Congress and the Treas- 
ury, has the virtue of a reasonable de- 
gree of certainty. 


Liquidating Personal Corporations 


In the 1937 Act, balancing the discour- 
agement to the creation and continued 
existence of so-called “foreign personal 
holding companies,” encouragement is 
offered in Section 205 for prompt liq- 
uidation. This section amends the 1936 
Act by making available to stockholders 
of a foreign personal holding company 
the equivalent of the benefits to which 
stockholders of a liquidating domestic 
corporation are entitled, if the foreign 
corporation is completely liquidated dur- 
ing 1937. Six months’ additional time 
for liquidation may be had if the Com- 
missioner is satisfied, on the basis of 
evidence submitted during 1937, that 
because of the foreign law applicable to 
the corporation, or for other reasons, 
liquidation cannot be completed during 
the present year. 


Some influential legislators appear -to 
be beginning to appreciate the truth and 
significance of Chief Justice Marshall’s 
dictum that the power to tax is the power 
to destroy. Recently Congress has been 
learning rapidly about reform potentiali- 
ties in taxation. Is it not about time 
that the revenue laws should be restrict- 
ed to their primary purpose and function, 
namely, raising revenue to meet the Gov- 
ernment’s legitimate fiscal requirements? 
It is probably true that a really equitable 
tax measure cannot both accomplish re- 
form and attain revenue objectives. 


If any field of the law is ripe for 
restatement, codification,- 


taxation. It is to be hoped that the 
prospective revision of the revenue act 
will achieve these desired objectives. 





Developing Trust New Business 


T is a fitting gesture on the part of 

Trust Companies Magazine as the 
year 1937 draws to a close to endeavor 
to leave its readers a story that can be 
used by them to attract more trust busi- 
ness. 

It was partly with this thought in 
mind that our editors prevailed on Mrs. 
Katherine Bleecker Meigs, nationally 
known club and business woman and ra- 
dio commentator, to write an article for 
this publication portraying the vicissi- 
tudes and strain a woman is placed un- 
der after her husband’s death. 

Without becoming morbid, Mrs. Meigs 
captures in a sentence or so the welling 
emctions that accompany the loss of a 
loved one. She writes as a feminist but 
with a viewpoint tempered by responsi- 
bilities both as wife and as a business 
woman. 

As an additional attraction, which is 
a new innovation for Trust Companies, 
the story, Where There’s a Wife There’s 
a Will, has been illustrated by Cardwell 
S. Higgins, illustrator for Collier’s and 
other national publications. Believing 
that many trust departments would want 
to use the story in reprint form for dis- 
tribution among the wives of trust pros- 
pects, we have used a magazine fiction 
style of illustrating which has greater 
attraction as an eye stopper and interest 
arouser. 

If our readers approve of this type of 
story and illustrations appearing in our 
pages it is the present plan to continue 
its use throughout 1938. 


If this department can be pardoned 
for mentioning public relations again, 
you have our solemn promise not to bring 
the subject up again during the remain- 
der of the year. 

Public relations men have agreed on 
one thing during 1937, that the effective 


public relations program starts right in 
their own backyards. In other words, 
don’t tell your neighbors what a peaceful 
home you have while fighting, chaos and 
unhappiness reign there. 

Perhaps the house organ is a partial 
answer to this problem, at least many 
banks think so, as is indicated by the ex- 
cellent publications which our editors re- 
view. 

It has been an interesting study to see 
the different forms applied by the va- 
rious institutions. The Chase National 
Bank distributes a beautiful publication 
on coated paper decorated with appro- 
priate seasonal photographs on the front 
cover. The resources of this bank nat- 
urally make possible a more elaborate 
layout than most banks could afford. 

Bank news is broken down into de- 
partments and the reporting is in a 
friendly, intimate style which makes one 
forget the Chase has thousands on the 
payroll. 

Going from the sublime to the sublim- 
ated, we come to The Morning Grape- 
fruit, published, they say, at the “T. & T. 
(Title & Trust, Portland, Ore.) Home 
for Indigent Title Workers.” For even 
such calloused readers of perpetuities as 
we in this office a good loud guffaw was 
provoked by the screaming headline: 


Saloon Burns Down 
Many T. & T. Employes Homeless 


“At an undetermined hour late yesterday, 
fire destroyed the “Humming Bird Cocktail 
Lounge.” This unsavory’ establishment 
frequented by such public enemies as Gypsy 
Rose Perry, Lemon-drop Hubbard, the 
three Glue sisters, the notorious Dipsy-doo 
Wood, has been under the watchful eye of 
the law due to frequent lemonade binges on 
the premises.” 


This is about the wackiest thing we 
have ever seen and with apologies to edi- 
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tor R. L. Keefer for infringing on his 
copyright we are reproducing his format 
and another story: 


AND YOU'RE IN THE 


THE MORNING. C ARARE FRUIT 


Published about once, at the T & T Home oo —- Title Workers. 


JALDON BURNS DOWN 


At an undetermined hour 
late sogeenee fire destroy- 
ed the "Humming-bird Cocktail 
Lounge". This unsavory estab- 
lishment, frequented by such 
public enemies as Gypsy Rose 
Perry, Lemon-drop Hubbard, the 
three Glue Sisters, and the 
notorious Dipsy-doo Wood, has 
been under the watchful eye of 
the law due to frequent lemon- 
ade binges on. the premises. 


THIS DARING NEWS-POTO WAS SNAPPED AT 
TEE SCENE, AND RUSHED BY PAST CAMEL 
TO THIS PAPER. 


PROBATE OF WILL DELAYED BY 
TIM® LURCHES ON! JUDGE WEINSTEIN 
Cente Affairs 


ourt today when doubt was ex- 
pressed as to whether or not 


Inspector C. Harry 
Paulson, the house de- 
teotive, is credited gloo magnate 
with one of the most says, “nusinos 
dering daylight captures |iss turble; I ae pe gpg p. rn SS 
of recent years. Armed bain't solt 2. elie iaeen - odie vs 
only with a potato loo in mon v4 aa a be =" 
masher and « filing Poolroom oake Seton tae fi 7 cur ~A 
cabinet, Inspector aceite or oe nally caught up 
Paulson apprehended John wheel at a Pred be ery 
D. Litherland as he was Meyer store but 
bog to sell a dollar Paulson was not 

on Sos. Litherland fooled. Lither- 
land is now do- 
by | time in the 
main office. 


Bruce McKean, 


cectans he had been 


@-ven the bogus cart- Fool 


More Society 


Resplendent in a gorgeous formal of or- 
chid muslin with coyote neckpiece, Miss 
Helen Hossack, local society leader, poured 
(and poured and poured) at a little party 
which she gave for a few select intimates 
recently at the Pub. Scintillating in the 
sumptous surroundings of potted dandelion 
and vari-colored festoons, Miss Hossack 
made a charming hostess. Other members 
of the party included Esther Weinstein, 
R. L. Kefer, Douglas X. Fox, R. A. Perry 
and Velma Ellenberger. The festivities 
were interrupted at a late hour through a 
slight misunderstanding by a police squad 
with riot guns. 


—jo— 


Always notable among bank organs is 
the Cleveland Trust Magazine, a pubii- 
cation devoted primarily to its employ- 
ees but also serving the purpose of the 
so-called bank letter. 
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A well balanced magazine is edited at 
the Cleveland Trust. Colonel Leonard 
P. Ayres always has a message of inter- 
est, as well as other heads of the banking 
and trust departments. The more serious 
type of article generally carries the pre- 
ferred position. However, stories in the 
lighter vein are sometimes carried in the 
key position. 


The Cleveland Trust is an active bank 
in its social functions for its staff and 
officers. Standing from afar and view- 
ing this institution as its house organ 
presents it one must say it is a friendly 
bank with employees and officers work- 
ing and playing together, knowing and 
understanding one another. 

On November 3, the Estate Depart- 
ment held a Costume Dance and its ap- 
parent success was reported in the Cleve- 
iand Trust Magazine. An excerpt or so 
from the report follows: 


“Prize Winners—For .the Boys: George 
Miller as an idiot in flowing tie and faulty 
dental display. For the Girls: Rachel Pat- 
terson, who drifted in with much flounce 
and bounce weighted down by Grandmoth- 
er’s old black taffeta.” 


“The Melt-In-Your-Mouth Chicken Dinner 
was under the supervision of Trust Officer 
Roberts, President of Canterbury, and won 
many “ohs” and “ahs” of delight from 
happily-stuffed gourmets. 

“Entertainment was a skit from the pun- 
gent pen of that genius, Vice President 
Horr, and consisted of two acts of good 
clean ribbing poked at various Estates 
members.” 

“Dancing: developed into some high cur- 
rent stepping, including the Suzy Q and the 
Big Apple. Most popular partner was Vice 
President Freiberger, madly pursued dur- 
ing the Robber’s Dance by young and at- 
tractive femmes.” 

“Final Note: Next morning everybody up 
with the birds and feeling like a lark (oh 
yeah!)” 


The Trust Company of Georgia has 
made a play on an old maxim that never 
grows old to women. The following is a 
reproduction of an advertisement which 
appeared in Atlanta daily newspapers: 
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| 
‘MAN Works FROM SUN TO SUN- | 


0 Wnt 


1s Wever DONE” 





Does rour husband realize the significance of this 
old maxim? 

On one engaged in social, charitable or educational 
affairs...one interested in her home and children... 
the burden of estate management should not be 
imposed. 

Remember—there will be demands from needy 
relatives...advice from uninformed persons. ..prob- 
lems of taxation, accounting and investment...bur- 
dens that make it clear why more and more Georgia 
women are seeking Trust Company management 
and asking their husbands to do likewise. 
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Trust Company Management is Best— 
Te Actually Costs Less 





The State-Planters Bank & Trust 
Company, Richmond, Virginia approach- 
es an old story in an interesting manner. 
We consider its reproduction worthy. 


THE TRAIL IS BLAZED 


Your estate will present problems differ- 
ent in some respects from those of any in- 
dividual you know. 

But in one estate or another, probably 
every one of these problems has been dup- 
licated before. Whether it be a matter of 
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taxation, or real estate, or administering a 
going business—others have faced it. 
State-Planters Bank and Trust Company 
has managed more than thirteen hundred 
estates and trust accounts; each new ap- 
pointment adds to this wealth of expe- 
rience—and means added safeguards for 
your family and estate when you name 
State-Planters your Executor or Trustee. 


_ 


Reproduced below is a strong adver- 
tisement of the Wachovia Bank & Trust 
Company, North Carolina. The mes- 
sage is forceful and logical and no space 
is wasted. 


You devote many years to creating 
an estate. Wachovia has devoted 
more than half a century to con- 
serving estates. To bring your 
experience and ours together is 


surely worth a half-hour conference. 


WACHOVIA 
BANK AND TRUST COMPANY 


HIGH POINT 


ASHEVILLE WINSTON. SALEM 


W. A. Irwin Named Assistant Educa- 
tional Director Of Institute 


Professor W. A. Irwin, head of the 
Economics Department of Washburn Col- 
lege at Topeka, Kansas, for the past six- 
teen years, has been made Assistant Edu- 
cational Director of the American Institute 
of Banking at the headquarters office in 
New York, it is announced by Dr. Harold 
Stonier, Educational Director of the Insti- 
tute. 





Wills of the Month 


Homer D. Williams 
Steel Leader 


Homer D. Williams, one of Andrew 
Carnegie’s right hand men and former 
president of the Carnegie Steel Corpora- 
tion and the Pittsburgh Steel Corporation, 
named the Union Trust Company of Pitts- 
burgh in his will as executor and trustee 
of his estate. 

Mr. Williams spent fifty-six years in 
the steel industry. He advanced from 
carbon boy to president of the large com- 
pany. Starting his career at the age of 
17, Mr. Williams worked five years and 
decided he would need education to rise to 
the top. After attending Lehigh Univer- 
sity for three terms where he pursued 
chemistry and metallurgy he returned to 
the steel mills employed in the laboratory. 
From this point on his advancement was 
rapid and steady. 


John David 
Merchant 


John David, founder and proprietor of 
one of New York City’s largest chains 
of men’s clothing and haberdashery stores, 
named the Irving Trust Company, New 
York City, as co-executor of his will. 

Mr. David established his first store in 
a basement in 1903. His business pros- 
pered steadily and in 1929 he opened his 
twelfth store in the $1,000,000 John David 
Greely Square Building at thirty-second 
Street and Broadway. 

When Mr. David came to New York in 
the Nineties he observed that the town 
had two classes of men’s stores. Those 
of the so-called exclusive and high priced 
and those that catered to bargains, the 
first being very attractive, the latter 
quite the reverse. His idea was to open 
stores of the attractive kind with moderate 
prices on the goods marked plainly where 
all could see. His success is a testament 
to the soundness of his idea. 


Edward T. Corcoran 
Lawyer 


Edward T. Corcoran had figured prom- 
inently for the past few years in the 
sensational settlement of the estate of 
the late Mrs. Ida E. Wood, who left more 
than $877,000 hidden in her room at a 
cheap hotel when she died in 1932. Over 
five hundred descendants, in several coun- 
tries and from every state in the Union, 
had disputed over her fortune. 

Mr. Corcoran was assigned to duty at 
the Peace Conference in 1919 and was a 
member of the group that accompanied 
President Woodrow Wilson on visits to 
England, Italy and the Vatican. 

Under his will, Mr. Corcoran named 
the Bank of New York and Trust Com- 
pany, New York City, co-executor of his 
estate. 


Edward H. Webster 
Educator 


Professor Edward Harlan Webster had 
for ten years been head of the English 
Department of the State Teachers Col- 
lege, Montclair, New Jersey. 

Almost immediately following his grad- 
uation from college he entered the teach- 
ing profession. The most notable, per- 
haps, of the schools he had been affiliated 
with are: Cleveland School of Education; 
Cleveland Teachers College; Western Re- 
serve University; Cleveland; Michigan 
State Teachers College; Columbia Univer- 
sity and of course the New Jersey State 
Teachers College. He was an industrious 
author and wrote many books, among 
them being: “English for Business,” “Ef- 
fective English Expression,” “Daily Drills 
for Better English,” and a three-volume 
“Teachers Guide and Test Book.” 

Professor Webster named the National 
Bank of Montclair, Montclair, N. J., co- 
executor of his will. 
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Negligence Insurance 


(Continued from page 674) 
Completing the Whole Job 


Section 8 covers the various steps to 
be taken when the time has come to ren- 
der the executor’s account of proceed- 
ings, distribute the remaining assets, 
obtain his discharge, and close the rec- 
ords of the administration. This sheet 
provides for the noting of any claims 
which were rejected where the claimants 
are to be cited on the accounting, and 
provides space for information regard- 
ing the payment of executor’s commis- 
sions and attorney’s fees. It definitely 
ties up the loose ends which always re- 
main unless attention is somehow direct- 
ed to the numerous details which may 
otherwise be overlooked. 

The memory of humans is so unre- 
liable and so prone to failure at the most 
unexpected times that it is an entirely 
unsatisfactory foundation on which to 
build any system. If anyone is inclined 
to doubt this and desires an example, let 
him get off by himself in a corner and 
attempt to list the various steps which 
should have attention in the administra- 
tion of an estate. 

After a careful and deliberate review 
of this list, with such additions as a sec- 
ond, third or fourth reading may pro- 
duce, let him compare it with the type 
of worksheet described above. If he 
does not receive a rude shock at the many 
essential and important items he has 
overlooked, he is to be congratulated, as 
very much an exception to the rule. 

The substitution of a worksheet for 
memory, while it may not be a cure-all, 
should place the trust official in a posi- 
tion to feel reasonably sure that he has 
guarded against the possibility of over- 
sight and that consideration has been di- 
rected in an orderly and logical manner 
to the many details which must have at- 
tention in the administration of trusts 
and estates, to the end that the possibil- 
ity of surcharge may be avoided. 


Representative Smith of Connecticut has 
introduced a joint resolution which seeks to 
make possible the taxation of the presently 
tax-exempt securities and salaries. 


Where to, please? 


It’s all the same to your tele- 
phone. It carries your words 
quickly, clearly across the conti- 
nent, to some 70 foreign lands, 
to a score of ships at sea, or just 
around the corner. 

Every day more than 67 mil- 
lion calls are made over Bell 
System wires. Yet your calls go 
through as though the entire 
system were yours. 

Speed, convenience and low 
cost are what make the tele- 
phone so valuable in vour every 


day life. 


BELL TELEPHONE 
SYSTEM 
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Reorganization of Estates 
(Continued from page 668) 


chances. Under no circumstances could 
he have all of the insurance companies, 
in which he has policies, endeavoring to 
carry out his wishes in some form of in- 
come payments. 


He should consolidate these policies 
and their proceeds in some one financial 
institution under a trust agreement 
carefully drawn by a competent lawyer, 
so as to carry out his wishes in just the 
manner he desires and if the proceeds 
of his insurance should be insufficient to 
afford the income he needs to carry out 
those plans, we would be and are quick 
to advise him to take additional insur- 
ance to make up his deficit. 


Satisfying Definite Needs 


Again, in soliciting trust business, one 
comes in contact with the business, or, 
more particularly, professional man of 
large income, frequently with a family 


raised in luxury and inexperienced in 
business, who explains that he has par- 
ticular situations to take care of and 
that he intends creating a trust as soon 
as he can spare the money from his busi- 
ness or accumulate sufficient securities 


for the purpose. It is the necessities of 
that type of man, more so than perhaps 
any other one class, that brought in to 
being the life insurance trust. What he 
needs is all the life insurance he can af- 
ford to carry or that may be necessary 
to protect his family. He can thereby 
at once create an estate and have it ad- 
ministered after his death in just the 
same manner and to the same ends as 
if it had been made up of securities de- 
posited when the trust was made. 


This insurance can be protected by 
endeavoring to have him deposit then or 
later as great an amount of securities 
as he can spare or afford; but in any 
event he should be advised to take out 
the insurance and thus protect his de- 
pendents. 


Another situation with which the 
Trust Company is in frequent contact is 
where the man of large means has made 


careful arrangements by will and trust 
instruments for the disposition of his 
property, but has overlooked the neces- 
sity of the large amount of cash neces- 
sary to take care of inheritance taxes, 
of the immediate needs of the family 
and other costs and expenses. If often 
happens that rich men have but a small 
amount of cash in the bank at any one 
time, and it is no unusual thing for the 
executor to be forced to sacrifice securi- 
ties in a depressed market to raise mon- 
ey for these and other purposes. 

It is out of that experience that trust 
companies advise their wealthy clients to 
carry life insurance sufficient for those 
purposes. As they have already been 
appointed executor and trustee it is the 
simplest thing all the way around to 
have their insurance payable to the trus- 
tee for a declared purpose. 

This is the highest type of coopera- 
tion and common service. The man is 
aided in creating an Estate, a service to 
him, to his family and to the public. The 
underwriter is helped to obtain a desir- 
able piece of business, the insurance 
company or companies secure new poli- 
cies which perhaps they would never 
otherwise have written, and in many in- 
stances payment of future premiums is 
thus made more certain. Finally, the 
trust company gets a new trust out of 
which it will in time form desirable con- 
nections. 


The Trust In Operation 


The terms of the trust may be as 
broad as the settlor desires. He can 
complicate them to his heart’s content 
within the limits permitted by law. He 
can care for his wife or children during 
their lives with remainders to all sorts 
of purposes and uses. He can make 
special provisions for daughters against 
their husbands, for sons being set up in 
business or protected against spendthrift 
habits, for encroachment upon principal 
for education or illness or grave emer- 
gencies. He can see to it that a crip- 
pled child is cared for just the way he 
desires, not only as to income but also as 
to other matters affecting his happiness. 
These many and complex situations are 
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met by the discretionary powers which 
may be vested in the trustee. 


Immediately upon such a trust becom- 
ing operative, it comes under the special 
protection of courts of equity, and either 
the trustee or the beneficiary can resort 
to the court if difficulties or doubts arise. 
The decisions and statutes of this coun- 
try, and of England, show how zealously 
and carefully the rights of beneficiaries 
have been protected. The trust funds 
must be invested in accordance with the 
terms of trust agreement and the law of 
the land, and such investments kept en- 
tirely separate from all other invest- 
ments. Thus one can see how funda- 
mentally different are the contracts of 
the insurance companies, and the possi- 
bilities of a trust agreement adminis- 
tered by a trust company. There be- 
comes possible a magnificent extension of 
the great work for good done by the in- 
surance companies. 


Charitable Trusts 


Many business men of kind hearts are 
unable to do in their life time what their 
conscience dictates in the matter of their 
charities. There is a growing tendency 
among these men to purchase life insur- 
ance for benevolent purposes trusteeing 
it with a trust company. This is a wise 
provision. Like men, charities often be- 
come unworthy. Sudden acquisition of 
considerable sums by charitable agencies 
frequently causes wild notions and ex- 
travagance. Life insurance for bequest 
purposes, distributed over a period of 
time by a trust company under discre- 
tionary powers in a trust agreement, per- 
mits men to do their full duty and to die 
with the knowledge that their benevol- 
ence will not be diverted into unwise 
channels. Premiums up to fifteen per 
cent are wisely exempt from income tax, 
and the proceeds are exempt from state 
and federal inheritance taxes. 


There is no competition between the 
trust companies and the insurance com- 
panies. Competition imports an effort 
by two or more to obtain some one thing. 
There is no such element present in the 
effort to create insurance trusts. The in- 
surance trust and the work of the trust 
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departments do not take away life insur- 
ance from any insurance company or any 
insurance underwriter. 


Pass the Half-Way Stop 


What the trust people are trying to do 
will greatly add to the volume of out- 
standing insurance written by the insur- 
ance companies and all placed through 
and in cooperation with regular insur- 
ance agents. This work and effort is 
supplemental and complemental to the 
great work of the insurance companies. 
It has grown out of obvious needs. 


The creation of an estate is merely a 
half-way stop to those who are thought- 
fully solicitous of loved ones. 


A trust company is the nearest ap- 
proach to personal ability that can be se- 
cured for the management and growth of 
an estate. 


Life insurance is the best and surest 
way of replacing earning power. Life 
insurance linked with trust company ser- 
vice combines replacement of earning 
power with personal ability. 





The Trust Officer’s Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 


information as to literature on trust and related subjects. 


Such re- 


quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


Studies in Current Tax Problems 
The Twentieth Century Fund. $3.50. 


This is the second volume resulting from 
a two-year survey of taxation in the 
United States. The first, “Facing the Tax 
Problem”, was reviewed in the July 1937 
issue. The high regard in which the col- 
laborators on this volume are held as ex- 
perts on problems of taxation lends added 
force to the facts and conclusions presented. 
Aside from scattered discussions on income 
and estates taxes as they are affected by 
other matters, there is a very considerable 
portion of the book devoted to these two 
taxes. It would be impossible here to do 
justice to the scope of the study. Suffice 
it to say it is a masterpiece of research. 
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Your Will and What Not To Do 
About It 


RENE WORMSER, of the New York Bar. Simon 
& Schuster. $2. . 


Mr. Wormser distinguishes himself from 
the “run of the mill lawyer” by the fact 
that he looks upon his clients as human be- 
ings and not cases. 

His treatment of the serious subject of 
Wills is a refreshing relief from that of 
those authors whose efforts constitute illum- 
inating arguments but nevertheless dry 
reading for the lay person. The author has 
a whimsical wit which he applies at un- 
expected points, that not only makes an in- 
herently serious subject amusing reading 
but draws attention to the fact that it is 
imperative to know what not to do about 
your will. 

Mr. Wormser wrote this book for the lay- 
man in plain simple language, even ex- 
plaining why lawyers use their technical 
terms in drawing wills. Undoubtedly he 
had in mind that trust companies would buy 
his book for distribution among their pros- 
pects for he plugs the value of the corpo- 
rate fiduciary throughout his work. 


The manuscript in its first form was 
vetoed by Mr. Wormser’s law firm as lack- 
ing the dignity befitting their organization, 
and as a consequence Mr. Wormser rewrote 
many parts leaving out the humorous inci- 
dents. He insisted, however, that these 
facts be replaced by pen and ink sketches 
which would retain his original idea of a 
book on Wills interesting enough for all to 
enjoy and valuable enough for the lawyers’ 
library. 

To summarize, the book fulfilled the au- 
thor’s desire. 


———-0 


Bank Accounting Practice 


L. H. LANGSTON, Ph.D., Instructor, New York 
Chapter, A.I.B., and Columbia University. The 
Ronald Press. $5. 


Modern bank accounting in all its phases 
is covered in this book by a recognized au- 
thority on the subject. While greatest em- 
phasis has been admittedly placed on the 
commercial aspects of banking, there are 
several very excellent chapters on corporate 
and personal trust accounting. It is writ- 
ten from the viewpoint of the large bank. 

While giving complete explanations of the 
relationship between accounting and oper- 
ating routine, the author eschews cumber- 
some and obscuring detail. Forms and docu- 
ments have been omitted because of Mr. 
Langston’s belief they would interfere with 
the free flow of the exposition when they 
are presented in a book.” As a pioneer ef- 
fort at presenting the entire accounting for 
large banks, this work is to be recommended. 

eS 


Alberta Interest Law Invalid 


An act reducing interest in Province of 
Alberta guaranteed securities by 50% has 
been held invalid by Justice Ewing in Al- 
berta supreme court. The court found this, 
and another act requiring the attorney-gen- 
eral’s consent to commencement of a suit 
seeking to collect full interest, “ultra vires.” 
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Retention of Original Investments 
(Continued from page 706) 


court surcharged the trust company for 
failure to sell its own stock within seven 
months. The court said: 


“|, . courts in other jurisdictions hold 
that absent a provision in the instru- 
ment creating the trust, a trustee may 
not lawfully retain investments received 
from the creator of the trust unless the 
trustee has the right to use trust funds 
in his hands in purchasing like invest- 
ments,” 


The court held that in failing to sell 
stock within a reasonable time after it 
received the certificates, it incurred the 
same liability which it would have in- 
curred had it originally purchased it. 


Wasting Assets 


In Loud v. St. Louis Union Trust Com- 
pany,** among the assets of the Estate 
were 1,735 shares of the Granby Mining 
and Smelting Company stock which the 
trustee retained. The trust company 
decided that this stock should be sold and 
gave G. H. Walker and Company, brok- 
ers, an option to purchase it for $250. 
per share, which was nearly $150. more 
than most previous sales of the stock. 


The stock was in a lead and zine min- 
ing company which had paid low divi- 
dends before the war, but after the com- 
mencement of the war became very pros- 
perous. This prosperity, however, would 
have ended at any time by the termina- 
tion of the war. The option was given 
without consideration and was to last 
three and one-half months. All of the 
stock of the company was closely held and 
the brokers negotiated the sale of the en- 
tire stock of the Granby Company, in- 
cluding the above 1,735 shares, to the 
American Zinc, Lead and Smelting Com- 
pany for the price of $400. a share. Walk- 
er and Company exercised their option 
when the deal for all the stock had been 
nearly completed, and purchased the 
stock from the trustee at $250. per 
share. 


The will provided: “The trustee shall 
have power, at any time and from time 
to time, to sell any of the trust property 
or estate, for such price or prices and 
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upon such terms and conditions as it may 
determine.” 

The court held that the trust company 
acted properly in giving the option in 
question, saying, 


“By the weight of authority, mining 
stock is regarded as a wasting invest- 
ment, and it is the duty of a trustee to 
sell with due diligence wasting invest- 
ments and convert the same into prop- 
erty of a more permanent and profitable, 
yet reasonably safe, character. The fact 
that the investment was originally made 
by the testatrix herself and came to de- 
fendant as a part of her estate did not 
justify defendant in retaining the invest- 
ment, if sound business judgment 
prompted its sale and reinvestment in 
other profitable and reasonably safe se- 
curities, absent, of course, (as in this 
case) a positive direction in the will that 
the investment must be continued by the 
trustee.” 


Two Rules 


Bogert suggests”? that two rules may 
be stated for the solution of this prob- 
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lem. The first, known as the Georgia 
rule,2* requires the trustee who holds a 
non-legal investment to sell it as soon as 
he reasonably can do so and reinvest the 
proceeds. The court in the Clark case, 
said, 


“The power of a trustee to retain... 
is, in the absence of contrary statute or 
provision in the instrument creating the 
trust, not different from his power to 
make investments .. .” 


Bogert says, in the argument in favor 
of this rule: “There is just as much risk 
of loss to cestuis from keeping a specula- 
tive or unsecured old investment as from 
making a new investment of that type.” 

The second rule stated by Bogert im- 
poses a duty on a trustee holding a non- 
legal to convert it within a reasonable 
time, except in extraordinary cases when 
he decides to retain the investment for 
the trust after having used good faith 
and reasonable diligence and prudence. 

The first rule stated above per- 


mits no discretion on the part of the 
trustee except to determine whether or 
not a particular investment is legal and 


except to determine what is a reasonable 
time. The second rule gives some lee- 
way to the courts in protecting the trus- 
tee should the circumstances be extraor- 
dinary or of an unusual nature. Bogert 
indicates a belief that, “The tendency of 
the courts will undoubtedly be to exhibit 
great leniency toward trustees who have 
used reasonably good judgment in pe- 
riods of uncertainty and acute financial 
distress.””*5 


The Busby Case 


However, in a recent Illinois case,7® 
the First National Bank of Chicago was 
sureharged for losses which occurred 
during the period of administration as a 
result of retaining certain pledged as- 
sets. [See report in 64 Trust Compan- 
ies Magazine 256 (Feb. 1937).] It is 
indicated that had the investments been 
“free”, i.e., not pledged, the necessity of 
speedy liquidation might not have been 
as imperative as in the case of pledged 
assets, but the court said, 


“Courts have recognized the unusual 
burden cast upon fiduciaries by the un- 
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precedented shrinkage in value of securi- 
ties since October, 1929, just as similar 
recognition was accorded by courts to 
conditions which accompanied and fol- 
lowed prior industrial depressions. The 
current depression, however, has not 
given any immunity bath to imprudent 
and negligent executors.” 


Pennsylvania 


In a leading Pennsylvania case** the 
trustee retained $10,000. par value non- 
legal railroad bonds selling at 125. They 
matured in 1910 at par and the trustee 
was surcharged for the loss between 125 
and par. In this case, the will bequeath- 
ed and devised the residue of the estate 
to the executor “. . . to have, hold, take, 
manage, convert, invest and dispose of 
the same as they may consider to be to 
the advantage of my estate...” 

The court cites the rule stated In re 
Barker’s Estate?8 as, 


“This (the investment in non-legal se- 
curities) may be authorized by the cre- 
ator of the trust but when such a pro- 
vision is relied on, it is for the trustee 
to establish it with the utmost clearness, 
and when shown it will be strictly con- 
strued ... The power ought not be sus- 
tained upon conjecture nor inferred from 

. express grant of discretion as to 
matters not relating to the management 
of the (particular) fund. The presump- 
tion is against the existence of such a 
power, and all doubts should be resolved 
against the party asserting it.” 


The court says that the rule governing 
this (dealing with short duration trusts) 
must be more liberal than that dealing 
with trustees (long duration) as to hold- 
ing non-legal investments by decedent, 
and that “the hard and fast rule restrict- 
ing original investments by trustees does 
not apply with imperative force.” 


Personal Interests in Business 


In Wisconsin?® it is held that the 
words, “I direct that part of my estate 
from which the incomes are to be paid 
. . . be held in trust”, do not imply a 
power to retain stock in a canning com- 
pany. Here, too, the testator expressly 
directed the conversion of his real estate, 
and it was argued that had he wanted his 
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stock sold also, he would have so pro- 
vided. 
On appeal the court said, 


“while it is probable that the retention of 
this stock by the trustee would presently 
result to the advantage of the life ten- 
ants, it is the purpose of the law to pro- 
tect the interest of the remaindermen as 
well as that of the life tenant. It is well 
known that stocks in manufacturing con- 
cerns are not regarded as proper invest- 
ments for trust funds.” 


The court cites Perry,®° 


“. . . in states where the investments 
which trustees may make are pointed out 
by law, the fact that the testator has in- 
vested his property in certain stocks, or 
loaned it on personal security, will not 
authorize trustees to continue such in- 
vestments beyond a reasonable time for 
conversion and investment in regular se- 
curities,” 


No Distinction 


In the annotation*! to the Leitsch case, 
supra, the annotator says, 


“It has been stated that the power of 
a trustee to retain investments received 
from the creator of the trust is, in the 
absence of contrary statute or provision 
in the instrument creating the trust, no 
different than the power to make the in- 
vestment.” 


Here are cited New Jersey and New 
York cases from 1878 to 1916. 

In the Restatement of the Law of 
Trusts, Sec. 230, the rule is stated, 


“Except as otherwise provided by the 
terms of the trust, the trustee is under 
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a duty to the beneficiary within a reason- 
able time after the creation of the trust 
to dispose of any part of the trust prop- 
erty included in the trust at the time of 
its creation which would not be a proper 
investment for the trustee to make.” 


In the comments on the rule, a reason- 
able time is fixed as “ordinarily any time 
within a year ...”, although it may be 
fixed at more or less, depending on the 
particular circumstances of each case. 

Loring®’? states as a rule that a trustee 
must immediately and without delay con- 
vert any property received by the trus- 
tee in which the trustee would not be au- 
thorized to invest under the terms of the 
instrument, and must reinvest the pro- 
ceeds in investments authorized by the 
terms of the trust, and that the trustee 
will have the implied power to do so. He 
says that 


“the conversion should be made as soon 
as the trustee, in the exercise of a 
sound discretion, can make it. If he de- 
lays beyond a reasonable time, he will be 
liable for any loss of the property. 

“THe] must use his discretion for the 
protection of the whole estate and, if in 
doing so, the life tenant suffers from 
want of income, he will receive interest at 
the usual rate. In any case, it is gener- 
ally safer to sell promptly.” 


A Drastic Rule 


The rule stated by Loring does not, in 
the opinion of this writer, reflect the 
general attitude of the majority of the 
courts. While it obviously is the safe 
rule for trustees to follow, the circum- 
stances of each case as it arises will not, 
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in most instances, permit the drastic and 
immediate action prescribed by Loring. 


It does appear that ‘the tendency in 
these reported decisions is toward the 
stricter rule of requiring liquidation of 
speculative assets, or assets not neces- 
sarily speculative but such as the trustee 
could not originally purchase, within a 
reasonable time after the trust comes in- 
to being. 

The apparent exception to this rule is 
the line of Massachusetts cases which 
gives to trustees, in respect to invest- 
ments, much broader powers than do the 
courts of the other jurisdictions. The 
Massachusetts rule holds in substance 
that a trustee will not be held respon- 
sible for loss to his estate because he re- 
tained an investment which subsequently 
became worthless if, at the time he ac- 
quired it and on occasions thereafter, he 
gave due consideration to its safety, and 
the propriety of holding it further, and 
if his decision, in the light of existing 
circumstances and knowledge, was a de- 
cision that would have been made by 
prudent men acting in good faith. 


Massachusetts Rule Favored 


The writer believes that the Massa- 
chusetts rule is the better rule for the 
reason that it vests in trustees having 
reasonably broad powers, the right to ex- 
ercise their discretion, and to give con- 
sideration to factors which, under cer- 
tain circumstances, should carry weight 
in reaching a decision to retain or sell an 
investment ordinarily not considered in 
the class of trust investments. 

The strict New York rule will not per- 
mit the exercise of this broad discretion. 
Under this rule it appears that the trus- 
tee must determine whether or not the 
particular investments are in the per- 
mitted class, and if not, must sell within 
a reasonable time. The only discretion 
which the trustee may exercise is that 
of determining what is a reasonable time 
and this seems fairly well fixed at not 
more than one year although it is recog- 
nized that a longer period may be rea- 
sonable under certain circumstances, 
while in others, one year would be too 
long. 
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It seems conclusive that in jurisdic- 
tions following the New York rule, a 
trustee is assuming an unwarranted risk 
if, without specific and clear authority to 
retain, he continues stock in a private 
corporation. If the business prospers 
the retention is not questioned, but if it 
fails he is responsible because he retained 
an investment which he could not have 
originally made. The Leitsch case, in 
Wisconsin, supra, is an example. The 
facts of that case appear to this writer 
to be such as would justify retention of 
the canning company stock. The com- 
pany was founded by the testator. It had 
prospered under his management. There 
was reason to believe it would continue 
to prosper if ably managed. His intent 
that the stock be held could be gathered 
from the entire will, but the court held 
it could not be retained, as specific au- 
thority was not given. 

There is, of course, much to be said 
for the rule requiring the sale of non- 
legals, chief of which probably is the 
duty of the trustee to conserve the prin- 
cipal of the trust for the remaindermen, 
and the duty not to engage in specula- 
tive enterprise. (See Bogert’s comment, 
supra. ) 


Following A Safe Course 


Trustees frequently find themselves in- 
volved in a problem seemingly impossible 
of satisfactory solution, as where they ac- 
quire from the estates of testators va- 
rious stocks paying satisfactory divi- 
dends, the total of which is barely suffi- 
cient to support a dependent or depen- 
dents. If the stocks are sold at a time 
when high grade bonds are selling at a 
premium and the proceeds reinvested in 
the so-called legals, it may result in a 
substantial loss in income to the life ten- 
ants, thus defeating, in many instances, 
the primary purpose of the trust; and, 
if the stocks are retained and subse- 
quently one or more of the companies 
whose stock is retained, fail or the values 
of the stocks depreciate, the trustee may 
be held accountable for the loss, even 
though the principal appreciation on oth- 
er stocks held exceed the losses on the few 
that failed. 


TRUST COMPANIES 


In these situations, the trustee, if he 
is to protect himself, should, within a few 
months of the creation of the trust, con- 
vert the assets of the trust into cash and 
reinvest the proceeds in such securities 
as trustees are permitted to make in the 
jurisdiction to which he is amenable. 
While this appears to be a harsh and se- 
vere rule to follow, it appears to be the 
only safe course open to trustees who are 
acting in jurisdictions following the New 
York rule. 


It appears in many of the cases where 
this question has arisen that the words 
“to hold”, used generally as, “to hold, 
manage, and invest’, etc., do not confer 
on the trustee the right to retain invest- 
ments which he might not himself pur- 
chase. It seems clear that if the power 
to retain original investments is to be 
given to the trustee, the creator of the 
trust must use clear and positive lan- 
guage, and must specifically authorize re- 
tention; and in the absence of such au- 
thority, if he retains an investment or a 
type of investment for his trust which, 
by the laws or decisions of his state, he is 
not permitted to make, he assumes the 
responsibility for the success of the in- 
vestment, and in fact almost becomes a 
guarantor. 
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Metropolitan Trust Enters System 


The Metropolitan Trust Company of 
Chicago has become the first strictly fidu- 
ciary institution, independent of a com- 
mercial bank, to be admitted to member- 
ship in the Federal Reserve System. The 
Old Colony Trust Company of Boston and 
the First Trust Company of Philadelphia 
both have bank affiliates. 

The major purpose in joining the sys- 
tem, according to the Trust Company’s 
announcement, was to place additional 
safeguards around trust operations, es- 
pecially through federal trust examina- 
tions. The action of the Federal Re- 
serve indicates its appreciation of the 
significance of trust business from a na- 
tional viewpoint. 
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Honduras Banking Law 


The Republic of Honduras has a new 
banking law which permits foreign branches 
or agencies. Among the operations deemed 
lawful is the power “to administer estates 
as attorney, in fact or guardian and to 
discharge the duties of liquidation.” 





Excerpts From Selected Articles 


Overlapping Taxes 


Fortune, December 1937. 


HE annual tax bill of the U. S. is now 

in the neighborhood of $12,000,000,- 
000. That is almost $400 apiece for every 
head of a family. It is the biggest tax 
bill in the world. 

Of that $12,000,000,000 only $5,000,- 
000,000 or considerably less than half 
goes to Washington. The other $7,000,- 
000,000 goes in part to the states, whose 
take is $2,500,000,000. The bulk of it, 
$4,500,000,000, goes to those little local 
government units—counties, cities, town- 
ships, school districts, all the way down 
to mosquito-abatement districts — which 
stubbornly retain under the American 
plan of government the power to tax. 
They number more than 175,000. 


One-fifth For Taxes 


The average American does not even 
realize that twenty cents out of every 
dollar he earns goes to taxes of one sort 
or another, federal, state, or local. He 
buys a license for his car and he may no- 
tice the revenue stamp on his pack of 
cigarettes. But most of his taxes are 
hidden in his rent bill (less than half of 
U. S. families own their own homes) and 
in the prices of the goods he buys. Care- 
ful studies have shown, for instance, that 
a wage earner who actually gets only 
$500 a year may pay close to $100 of it 
in taxes—a fact that the wage earner 
might find it hard to believe. 

Many of the most costly government 
services that used to be handled by the 
states and the localities are currently be- 
ing taken over—and paid for—by the 
federal government. Yet local taxes have 
not gone down as old local jobs have been 
taken over by Washington. 

Not only is the bulk of the U. S. tax 
burden imposed by the states and their 
little minor subdivisions. It is also a fact 
that almost all of the unnecessary part 
of that burden—from the standpoint of 


a reasonable price for services performed 
—can be laid to the states and the local- 
ities. 

Local Tax Puzzle 


In Cook county, Illinois, in 1928, 417 
different government units collected taxes. 
There were the federal government, the 
state, the county, and the forest-preserve 
district. There were thirty-two townships, 
ten cities, and eighty villages. There 
were forty-eight park districts, twenty- 
five road and bridge districts, and six 
hard-road districts. There were 181 
elementary school districts, twenty-one 
high-school districts, and one non-high- 
school district. There were six sanitary 
districts, two mosquito-abatement districts, 
and one public-health district. 

Illinois contains more taxing units than 
any other state: 17,336. But Missouri 
has 11,626, New York 11,184, Michigan 
8,905, Iowa 7,947. 

Macon county, Illinois, saved $800,000 
in fifteen years merely by abolishing its 
superfluous township tax collectors. In a 
small Pennsylvania town where almost 
all the taxes are paid by the local coal 
company, the town collector used to collect 
$50,000 a year for doing little more than 
making a phone call. To multiply exam- 
ples further would be to elaborate the 
obvious. 

What all this means to the taxpayer is 
not only an exorbitantly high tax bill but 
hundreds of different taxes to pay and 
thousands of dollars’ worth of accounting 
time spent in paying them. For one of 
the big tax burdens that never gets added 
into the tax totals is the cost of compli- 
ance to the taxpayer. 


Property Taxes 


Well over 90 per cent of all the tax 
money collected by all the 175,000 local 
government units in the U. S. comes from 
property taxes. Its annual yield is about 
$4,500,000,000, and about $4,300,000,000 
of that goes to local tax units, the re- 
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mainder finding its way into state treas- 
uries. 

Now a property tax is not always a tax 
on real estate alone. Many governments 
also tax “tangible personal property”— 
furniture, automobiles, livestock, jewels— 
and a few tax “intangible property” such 
as stocks and bonds. But there is not 
enough tangible personal property, by 
comparison to realty, to bring in much 
revenue. And although much of the na- 
tion’s wealth is today represented by in- 
tangible stocks and bonds, they are too 
easy to hide—or to send to another place 
where they are not taxed—to be worth 
much to the tax collector. (Kentucky, 
one year when it was taxing all property 
in the state, collected less on its stocks 
and bonds than on its dogs.) But real 
estate cannot be moved away, nor hidden 
in a drawer or a safe-deposit vault, and 
real estate, almost singlehanded, carries 
the local tax load. 


The average rate at which most U. S. 
realty is taxed each year has been esti- 
mated as a little over 1.5 per cent. More- 
over, although economists call the proper- 
ty tax “unprogressive,” because the rate 
set by any one taxing unit is always uni- 
form the multitude of separate units 
means that within one state, one county, 
or even one township, the total tax rate, 
made up of several tax rates, may vary tre- 
mendously. Thus, within Brighton School 
District (New York) in 1934, the total 
rate actually varied from 2 per cent to 
the astonishing total of 37 per cent. 


Valuations and Exemptions 


Overlapping tax units and the up-and- 
down tax rates they help create are two 
of the biggest flaws in the local tax sys- 
tem. Still a third is the uneven valuation 


of property for tax purposes. Many states 
exempt from all taxes charitable, religi- 
ous, and educational, as well as govern- 
ment-owned, property. Kindly judges 
stretch these categories to include, for 
instance, football stadia, church-owned 
parking lots, and pool halls run by fra- 
ternal societies. Pressure groups often 
get specific exemptions written into state 
law. According to estimates as much as 
one-eighth of all U. S. property is tax- 
exempt. The revenue loss is plain—as is 
the extra burden put on non-exempt prop- 
erty. 

The simple answer is centralization of 
taxes. For instance—each state could col- 
lect all property taxes within its borders, 
so that that property would be taxed just 
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once at a uniform rate and a uniform 
valuation. Little government units with- 
in units, political barnacles that they are, 
could be abolished. States could be sen- 
sibly split into cities (for urban districts) 
and counties (for rural districts)—and 
the cities and counties would not over- 
lap. Enough money could be turned over 
by the state to each city and county to 
handle the government services best han- 
dled locally—perhaps on a percentage-of- 
taxes-collected-in-that-territory basis, with 
extra grants for proved extra needs. The 
local tax mess would disappear; the cost of 
local government, stripped of its wasteful 
duplications and triplications, would go 
down; taxes would become not only sim- 
pler and fairer but immeasurably lower. 

The big barrier to real centralization 
is the tenacity of local political jobhold- 
ers, who well know that the savings of 
centralization would be made at their ex- 
pense. This, plus the sentimental hold 
that the notion of home rule has over 
many citizens, even where home rule, car- 
ried to its present absurd extreme, has 
become no more than an expensive nuis- 
ance. 


State Taxes 


Of the nine chief sources of state rev- 
enue—gasoline taxes, liquor taxes, to- 
bacco taxes, death taxes, personal income 
taxes, corporate-income taxes, automobile- 
license taxes, general sales taxes, and 
property taxes—the first six are also used 
by the federal government. And these 
six sources, which do double tax duty, are 
responsible for more than 50 per cent of 
the $2,500,000,000 annually collected by 
the states. 


Moreover, of the nine important state 
taxes, only the property tax, as already 
stated, is immune from federal competi- 
tion. And the property tax, pouring bil- 
lions yearly into local tax units, brings the 
states less than $200,000,000 a year. Au- 
tomobile license taxes, which account for 
more than $300,000,000 have not yet been 
touched by the federal government—but 
could be. General sales taxes, compara- 
tively newfangled and deplored by most 
experts because they sock the poor, bring 
the states almost $400,000,000—and could 
be used by the federal government just 
as it now uses scattered “luxury” taxes. 
Death taxes contribute over $100,000,000. 

State taxes taken as a whole present a 
picture of indescribable confusion. One 
byproduct of that confusion is a lack of 
anything resembling tax uniformity 
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throughout the U. S.—and uniformity is 
probably the best single test of whether 
taxes are “fair.” Another byproduct is 
interstate rivalry over tax revenue, of a 
sort more intense than the rivalry be- 
tween the states and the federal govern- 
ment, and more costly to the taxpayer. 


Newspaper readers get no inkling of 
the scores of less spectacular cases that 
reach the Supreme Court yearly for the 
determination of the right of some state 
to impose some tax that has interstate 
repercussions. Nor of the thousands of 
cases that do not reach the Supreme 
Court. Nor of the tens of thousands of 
disputes that do not get to court at all. 
And the newspaper reader therefor has 
no way of realizing the cost of such dis- 
putes to the states and to the protesting 
taxpayers. 


It is the rare newspaper reader who 
contemplates, for instance, the problems 
raised when a man living in state A re- 
ceives income from a trust. set up in state 
B and managed by a trustee who lives in 
state C, the income being in the form of 
dividends of a corporation that is incor- 
porated in state D, with its main office in 
state E and its business extending through- 
out states F to X. Any or all of the 
states may want to tax all or part of the 
income. And the example could be mul- 
tiplied throughout countless conceivable 
situations, involving almost every one of 
the important state taxes. 


For state government is the only insti- 
tution (save perhaps, a diminishing frac- 
tion of the Supreme Court) that respects 
state boundaries today. And again the 
way to order out of chaos is centraliza- 
tion of taxes. But this is not what the 
state governors wanted when they got to- 
gether last September and called for ac- 
tion, 


What the governors wanted they vague- 
ly labeled ‘“coérdination.” What they 
meant by coordination was mainly to have 
the federal government stop poaching on 
what they once considered their private 
tax preserves. But in this the governors 
were merely whistling in a dark created 
by shutting their own eyes. For any 
real cleaning up of the overlapping inter- 
state and state-federal tax mess means 
pushing the federal government further 
into the picture and not further out of it. 


Credit Scheme 


One of the pet schemes of tax experts 
interested in doing away with interstate 
tax rivalry is a further extension of the 
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federal “credit”? device, first used with re- 
gard to death taxes. The federal death 
tax allows state death taxes to be cred- 
ited against the federal tax up to 80 per 
cent of the federal tax. 


In a sense, this credit device did in- 
deed equalize death taxes. Rich men no 
longer found a tax-reduction motive urg- 
ing them to move to other states to die. 
And Florida, which had forbidden all 
death taxes in its constitution and then 
advertised itself as a cheap place to die, 
carried a protest against the credit de- 
vice up to the Supreme Court in vain. 


But in a more important sense, the 
credit device definitely did not equalize 
death taxes. In spite of it, state rates 
vary just as widely today as they did in 
1924, for few states have taken full ad- 
vantage of the credit provision by boost- 
ing their rates up to 80 per cent of the 
federal rates. The total tax, state plus 
federal, on an estate of a given size may 
be the same anywhere in the U. S., but 
the computation of what part of that tax 
goes to the state (or to several states) 
and what part to the federal government 
remains just as complicated as ever, as 
any estate lawyer will testify. And the 
taxpayer still has to pay—and compute— 
at least two, and maybe a dozen taxes. 

Moreover, although the credit device 
could readily be applied to such taxes as 
the income tax, where federal rates are 
almost consistently higher than any state 
rate, it is badly adapted, even for the per- 
formance of its limited function, to those 
taxes where the reverse is true and state 
rates are higher. 

Even its lone function, that of equaliz- 
ing the state-plus-federal total, is per- 
formed at the expense of the U. S. Treas- 
ury. Which may be one reason why so 
many state tax men are anxious to see its 
use extended. 


Equalization 


State tax men are not so anxious to see 
a real end put to that chaos created by 
state taxes in an industrial economy that 
ignores state borders. They know full 
well what that means. It means real cen- 
tralization of all those taxes that cause 
conflicts between the states and the fed- 
eral government or among the separate 
states. Again, for instance— 

The federal government could increase 
its personal and corporate income tax 
rates to the point where they would bring 
in, say, one-fifth again as much revenue 
as the U. S. Treasury needed from those 
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taxes for its own uses. That extra money 
could be considered as having been col- 
lected for the states. Washington could 
then offer to each state its share of that 
extra money (divided according to where 
the money was collected or, perhaps, on 
the fairer basis of state populations) 
provided that state collected no income tax 
itself—an offer that any state would 
find it hard to refuse for long. 


The same plan could be used and the 
same offer made for all important sources 
of state revenue wherein the states con- 
flict with each other and with the federal 
government—for death taxes, liquor taxes, 
tobacco taxes, and gasoline taxes. The 
share of the total receipts turned back 
to the states could vary for each tax, ap- 
proximating the proportion from _ that 
source that goes to the states now. And 
the same scheme, for purposes of uni- 
fcrmity, could be extended to automobile- 
license taxes and to general sales taxes 
(with the federal government perhaps 
substituting the handier excise tax on 
manufacturers for the clumsy retail sales 
tax). 

Such a scheme, if put into effect, would 
make all these taxes absolutely even and 
uniform throughout the forty-eight states. 


It would put an end for goéd to inter- 
state rivalry and conflict and confusion in 


the tax field. It would mean, to the tax- 
payer, immense savings in the cost of col- 
lecting taxes, with one collector taking 
the place of forty-nine. And it would 
mean to the taxpayer, too, immense sav- 
ings in the cost of computing and paying 
taxes—that cost which never finds its way 
into totalings of the tax burden but which 
is very definitely and very heavily a part 
of it. 


State Objections 


Immediate objections to such a scheme 
—especially from state politicians—would 
stress its elements of infringement on 
states’ rights. And it is true that even 
a voluntary relinquishment by the states 
of part of their taxing power would tend 
to limit one of the most vital attributes 
of state sovereignty. Insofar as such 
limitation might imply a curtailment of 
the genuine, rather than the symbolic, 
advantages of decentralized government— 
insofar as it might (although it would not 
need to) make government less respon- 
sive to local needs and problems—citizens 
would have to choose between its possi- 
ble curses and its certain blessings. 
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Yet the standards of state sovereignty, 
however reluctantly, have long been giv- 
ing ground in other fields. As business 
and industry have spread themselves on 
a nationwide scale, as states and locali- 
ties have abandoned many of their former 
functions to the federal government, as 
even the Supreme Court, within the year, 
has come to acknowledge the impotence of 
the states to deal separately with national 
problems, it becomes apparent that in the 
tax field alone has state sovereignty stub- 
bornly held unmitigated sway. 


Moreover, the suggested plan of cen- 
tralization would by no means amount to 
such an infringement of state powers as 
a hasty glance might indicate. In the 
first place, the states’ share of the tax 
money, once it was collected, would come 
back to the states to spend as_ they 
pleased. In the second place, so far as 
legalistic arguments about “surrender of 
state powers” might be concerned, those 
powers, still speaking legalistically, would 
not be surrendered; the states would © 
keep them but fail to exercise them. 


Thus any state could—though it would 
be most unlikely to—spurn the federal 
offer at any time and collect its own 
taxes instead. In the third place, state 
revenue would not be limited to the 
funds distributed by the federal govern- 
ment. For that biggest single source of 
U. S. tax revenue (and one that causes 
almost no interstate conflicts), the prop- 
erty tax, would remain entirely in state 
hands. 


Federal Taxes 


The federal tax structure, because of 
its geographical unity, presents no such 
problems of overlap and conflict as do 
local and state taxes. The big federal 
tax problem is that of adjusting the pres- 
ent structure to meet the increasing rev- 
enue demands of expanding federal activ- 
ities. Yet, one of the chief limitations on 
such adjustment, as stated before, is the 
use of identical or related tax sources by 
state and local governments. And just 
as it can be said that most of the im- 
portant state sources are tapped by the 
federal government, so, from the U. S. 
Treasury’s point of view, of the eight 
biggest federal sources, seven are also 
tapped by the states. 

The single exception is the customs—— 
which brings in about $500,000,000 a year. 
And just as the federal government can- 
not collect property taxes, so the Consti- 
tution, by forbidding the states to tax 
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imports, makes of the customs the U. S. 
Treasury’s only private hunting grounds. 
It can also be said with regard to social 
security or “payroll”? taxes, whose federal 
yield is now almost $300,000,000 and is 


due to increase tremendously, that the 
federal government and the states do not 
really compete. But not so with the other 
big six federal sources. 


There is the personal-income tax, which 
brings in $1,100,000,000. There is the 
corporate income tax, which accounts for 
$1,000,000,000. There is the death, or 
estate, tax (with its appendage, the gift 
tax), which adds $300,000,000. And there 
are the taxes on those three products that 
together carry more than a quarter of 
the federal tax load—liquor ($600,000,- 
000), tobacco ($600,000,000), and gasoe- 
line ($200,000,000). 

It is apparent that as two governments 
seek the same revenue source, its fruit- 
fulness for both governments, decreases. 
Hence overlapping taxes project their 
problems all the way up into the federal 
structure. And the limitations they put 
on the federal search for increased rev- 
enue give added weight to the argument 


for scientific simplification of the state 
tax muddle through uniform federal col- 
lections. 

The only way to any solution, complete 
or partial, is through the informed de- 
mands of citizens, aware of and dis- 
gusted with the present tax mess. 

It is true that the centralization pro- 
gram here suggested in outline could not 
be put into effect tomorrow, or next year. 
It is not a program to please local poli- 
ticians. It is not the program the state 
governors will urge when they get togeth- 
er again this winter to “codérdinate”’ taxes. 
But as federal expenses grow larger and 
state taxes grow more and more confused 
and local taxes continue to take an annual 
toll of almost $5,000,000,000, it might be 
worth thinking about. 

Thus: You have slogged 

Through this quagmire of facts 

To learn that a tax 

Is a tax is a tax— 
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Col. L. P. Ayres Heads American 
Bankers Association Research 
Council 


Colonel Leonard P. Ayres, vice president 
of the Cleveland Trust Company, Cleveland, 
Ohio, has been named chairman of the new 
Research Council of the American Bankers 
Association. He is and will continue as 
chairman of the association’s Economic Pol- 
icy Commission. 

The membership of the council is repre- 
sentative of the various sections of the coun- 
try, and/or all schools of banking thought. 
In addition, it will have the assistance of 
three outstanding non-bankers, authorities 
in the fields of bank analysis, bank super- 
vision and general economic research. These 
are John J. Driscoll, Jr., of the Philadelphia 
accounting firm of Driscoll, Millet & Co.; 
Herman B. Wells, former banking commis- 
sioner of Indiana and now acting president 
of Indiana University at Bloomington, Ind.; 
and Dr. Virgil Jordan, president of the Na- 
tional Industrial Conference Board. 

The information developed will be made 
available to the entire banking industry 
through all existing educational agencies, 
such as the American Institute of Banking, 
which is the educational section of the Am- 
erican Bankers Association, state bankers 
association, local bankers associations, and 
other groups. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Berkeley—G. C. PETTYGROVE, vice 
president in charge of the trust department 
at the Berkeley branch of American Trust 
Company, has been placed in charge of real 
estate loans, succeeding Wallace S. Wood 
who retired after 34 years of service with 
the institution. JOHN E. BAILEY was ap- 
pointed an assistant vice president in 
charge of the bond and investment depart- 
ment. HARMON NOYES was advanced to 
assistant trust officer in charge of the First 
Berkeley branch’s trust department. 

Los Angeles—J. F. SARTORI has been 
elected chairman of the board of the Se- 
curity-First National Bank. Mr. Sartori 
succeeds the late Henry M. Robinson. He 
was formerly chairman of the bank’s man- 
aging committee. 

San Francisco—PERCY S. SCALES has 
been elected vice president of Crocker First 
National Bank. He handles the bank’s real 
estate business. 


CONNECTICUT 


Hartford—HORACE S. BUSH, manager 
of the Riverside Trust Company, has been 
elected secretary-treasurer of the Chester 
Trust Company, Chester. He succeeds J. 
C. Edwards, retiring because of ill health. 


FLORIDA 


Fort Lauderdale—J. D. CAMP has been 
elevated to the presidency of the Broward 


J. F. SARTORI 


Bank & Trust Company, succeeding the late 
John Lochrie, organizer and first president 
of the institution. 


ILLINOIS 


Chicago—SHELDON A. WEAVER, sec- 
ond vice president of The Northern Trust 
Company, has been placed in charge of the 
corporate trust and closed corporation divi- 
sions of the trust department. CLIFFORD 
A. ZOLL was elected manager of the real 
estate department, succeeding Mr. Weaver, 
to assist Keith J. Sheckler, vice president. 


Winnetka—ALFRED D. HERRMANN 
has been promoted to president of the Win- 
netka Trust & Savings Bank. H. K. HUM-~ 
PHREY was elected chairman of the board, 
following the death of the founder and pres- 
ident, Max Karl Meyer. 


KENTUCKY 


Louisville—EARL F. MUIR has been ad- 
vanced from first vice president to president 
of The Louisville Trust Company, succeed- 
ing WILLIAM J. RAHILL who became 
chairman of the board. Mr. Muir, better 
known as “Earl”, helped organize the 
Louisville branch of the St. Louis Federal 
Reserve Bank in 1917 and was at various 
times manager of practically every depart- 
ment. In 1931, he came to The Louisville 
Trust Company as vice president and was 
promoted in 1935. 


SHELDON WEAVER 
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Mr. Muir was president of the Kentucky 
Bankers Association during the past year 
and the work of his administration has re- 
ceived very enthusiastic commendation. He 
instigated the creation the Kentucky Bank- 
er to replace the earlier publication known 
as the Bulletin of the Kentucky Bankers As- 
sociation. 


Mr. Rahill has been president since 1931 
when he came from the Chemical Bank & 
Trust Company, New York. 


NEVADA 


Reno—PAUL E. DORMAN has been ap- 
pointed trust officer of the First National 
Bank of Nevada. Mr. Dorman was former- 
ly assistant trust officer at the Oakland 
mai ‘ce of the Bank of America N. T. 
& S. A. hose trust department he had 
served since 1923, after having been in var- 
ious other departments since his association 
with the institution’s predecessor in 1918. 


NEW YORK 


New York—ARTHUR H. KIENDL has 
been appointed second vice president of the 
Guaranty Trust Company of New York, in 
the Government bond department. He had 
been with Brown Harriman & Company and 
the Guaranty Company, former affiliate of 
the trust institution. 


New York—WILLIAM M. VERMILYE 
has been elected a vice president and ROB- 
ERT H. MATSON an assistant vice presi- 
dent of The National City Bank. 


Rochester—ELLIOTT W. GUMAER has 
been elected associate trust officer of 
Rochester Trust & Safe Deposit Company, 
oldest trust company in the city. Mr. 
Gumaer, who 
is a member of 
the firm of 
Mann, Strang, 

Bodine and 
Wright, was 
graduated 
from Cornell 
Law School in 
1925, and in 
September of 
the same year 
joined the law 
firm of Havens, 
Mann, Strang 
and Whipple 
as associate. 


For some years ELLIOTT W. GUMAER 
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he has specialized on Surrogate’s Court 
work, writing Wills and assisting in the 
handling and settling of estates and trust 
funds in connection with the trust com- 
pany’s business. He is a member of the 


Rochester and New York State Bar Asso- 
ciations, Phi Delta Phi legal fraternity of 
Cornell University, and University Club. 


Mr. Gumaer will assume his duties on 
January 1, 1938, the fiftieth anniversary 
year of Rochester Trust & Safe Deposit 
Company’s service in the city. 


OHIO 


Cleveland—BENJAMIN F. SAWIN has 
been elected vice president of the National 
City Bank. He left his position as vice 
president of the Union Trust Company, 
Rochester, N. Y., to assume his new duties 
on December 13. 


Toledo—JOHN M. ZUBER has _ been 
chosen trust officer of the Ohio Citizens 
Trust Co., succeeding RANDOLPH P. 
WHITEHEAD who becomes president of 
the Port Lawrence Title and Trust Com- 
pany. Mr. Zuber was a member of the law 
firm of Fraser, Effler, Shumaker and Winn. 


PENNSYLVANIA 


Bryn Mawr—JOSEPH J. ESREY has 
been appointed vice president of The Bryn 
Mawr Trust Company. He retains the title 
of treasurer. 


Harrisburg—EDWIN KEISTER, vice 
president and trust officer of the Harrisburg 
Trust Company, has been promoted to gener- 
al vice president and elected a director. 
STANLEY S. ZIMMERMAN was elected 
trust officer, MERVIN V. THOMAS and 
Florence E. Huber assistant trust officers, 
and George W. Riley, III, secretary. 


McKeesport—Senator W. D. MANS- 
FIELD has been elected vice president and 
chairman of the board of the First National 
Bank. ALBERT C. MILLER has been 
raised to vice president. 


Philadelphia — RAYMOND FURLONG 
has been appointed assistant vice president 
and REGINALD R. JACOBS and RICH- 
ARD 8S. CRAMPTON assistant secretaries 
of Girard Trust Company. Mr. Crampton 
was a member of the first trust major class 
of the Graduate School of Banking, which 
was graduated in 1937. 
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Philadelphia—PAUL C. WAGNER has 
been elected a ~ 
trust officer of 
the Fidelity - 

P hil adelphia 
Trust Com- 
pany Ez: 
Wagner, who 
assumed his 
new duties on 
December s, 
had been a 
member of the 
law firm of 
Clark, Wagner, 
McCarthy and 
Hebard. 
CLA RENCE 
A. ‘HUTTON 
was elected an assistant secretary. 


York—CLAUDE L. PETERMAN has 
been chosen vice president and secretary 
of the First National Bank, succeeding the 
late E. K. Emig. 


PAUL C. WAGNER 


SOUTH CAROLINA 


Charleston—A. H. SMALL has been ele- 
vated to vice president of the South Caro- 
lina National Bank. 


TEXAS 


Beaumont—PAT J. PEYTON has come 
to the trust department of the American 
National Bank. He will have charge of 
real estate. 


WASHINGTON 


Seattle—_VICTOR R. GRAVES has left 
the Seattle Trust & Savings Bank to be- 
come vice president and trust officer of the 
Peoples Na- 
tional Bank of 
Washington, in 
the same city, 
succeeding the 
recently retir- 
ed Charles H. 

Moore. Mr. 
Graves has 
been very ac- 
tive in Amer- 
ican Institute 
of Banking ac- 
tivities for 
many years 
and outstand- 
ing in Seattle’s 


trust business. VICTOR R. GRAVES 
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Seattle—_J. FRANK JEFFERSON has 
been appointed manager of the Tower 
branch of Seattle Trust & Savings Bank. 
He is a vice president and director of the 
institution. 


CANADA 


Montreal—Hon. E. L. PATENAUDE, 
P.C., K.C., Lieutenant-Governor of the Pro- 
vince of Quebec, has been elected president 
of the Administration and Trust Company 
(Societe Nationale de Fiducie of Montreal). 


Montreal—A. K. MAGEE, K.C., has been 
elected president of Barclay’s Bank (Can- 
ada). H. A. STEVENSON was made vice 
president. 

———0 


Changing Concepts of Property 
(A Correction with Apologies) 


In the report of an address under the title, 
“Changing Concepts of Property”, in the 
November issue, page 584, the author,. 
Nathan William MacChesney, was erron- 
eously referred to as a member of the Min- 
nesota Bar. This should have been the 
Chicago, Illinois Bar. 

Also, in line 20, page 585, the word “Fed- 
eral” should have been “feudal’’, and in the 
13th line from the bottom, the name is Lees- 
man, rather than Loesman. 


—O 


Corporate Fiduciaries Associa- 
tion of Maine 


At the annual meeting of this Associa- 
tion held here in Portland on December 3rd, 
the following officers were elected to serve 
for the coming year: ; 

President: Francis W. Dana, Trust Offi- 
cer, The Portland National Bank, Portland, 
Maine. 

Vice President: Otto H. Nelson, Vice 
President, The Merrill Trust Company, 
Bangor, Maine. 

Secretary-Treasurer: Alden H. Sawyer, 
Trust Officer, National Bank of Commerce 
of Portland. 

At the afternoon session of our meeting, 
Richard M. Baker, local tax specialist, dis- 
cussed “Some Aspects of Federal Taxation” 
which was followed by an open forum on 
this subject. 

Following our annual dinner, Raymond 
H. Trott of Providence, spoke on “Present 
Trends in the Trust Business” (reported 
on page 719 of this issue). 

Alden H. Sawyer, Secretary 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver . 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 


KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 
KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 


LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 


MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 
MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 


MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Assets— Administration — Objections 
to Conduct of Trustee Overruled 


Massachusetts—Supreme Judicial Court 
Shirk v. Walker, 1937 A.S. 1323. 


Removal of a trustee was sought on the 
grounds of mismanagement, unfair dealings 
with the other beneficiaries, and improper- 
ly favoring the remaindermen over the life 
tenants due to the fact that five-eighths of 
the remaindermen were the trustee’s own 
children as against one-fourth of the life 
interest belonging to him. The trust res 
was a large office building, of which the 
trustee had been trustee since 1907. Its 
net earnings were substantial until the de- 
pression began to be felt. Then the income 
began to diminish until the building was 
operated at a loss. In 1933 the trustee be- 
gan to charge half his secretary’s salary to 
the building, but the court found this was 
proper, since she devoted three-fourths of 
her time to the building and her services 
were necessary. 

The chief objection was that in 1933 the 
trustee placed his son on the payroll, with- 
out consulting the others. He had done this 
in 1923, but owing to objections by the other 
life tenants had taken him off the payroll. 
The court found that while he should not 
have placed him on the payroll again, it 
was an honest error of judgment and not 
a sufficient injury to the trust estate to 
justify his removal. The damage could be 
remedied by charging the trustee with the 
salary paid to the son. 

The court found against the charge that 
he was favoring the remaindermen in 
charging repairs and alterations to income. 
Alterations made to suit incoming tenants, 
while permanent in their nature, cannot in 
general be called improvements. Such er- 
rors as might exist were honest errors of 
judgment which could be corrected on an 
accounting, and the court exonerated him 
from the charge of deliberately trying to 
build up capital at the expense of income. 

Disputes over the trustee’s method of 
computing his commissions were treated the 
same way, i.e. as matters to be corrected 


on an accounting rather than as showing 
selfish and unfair conduct. 

As to the charge that the trustee had be- 
come unsuitable because he had aroused the 
permanent distrust and hostility of the oth- 
er beneficiaries, the court found that the 
hostility of the brother antedated the trust 
and was due to no fault of the trustee, and 
that his relations with his sisters had been 
friendly. 

Considering the case as a whole, the trial 
court found that the trustee had adminis- 
tered the trust fairly, faithfully, carefully, 
and honestly, and with the prudence of a 
prudent business man, and that his errors 
were honest errors of judgment which 
could be remedied on an accounting. 

HELD: There was no cause for his re- 
moval. There was no fraud or dishonesty, 
no incapacity or negligence imperilling the 
trust property. Instead there was a long 
record of faithful and efficient administra- 
tion. His errors were capable of easy cor- 
rection. The court emphasized also that 
the trustee was selected by the original set- 
tlor. As to hostility of the beneficiaries to- 
wards the trustee, sometimes this is a suffi- 
cient cause for removal, but the cases so 
holding must be read in the light of the 
facts on which the decision was based. 


a | 


Assets — Protection — Liability of 
Bank for Accepting Deposits of 
Fiduciary in Personal Account 


Indiana—Appellate Court 


Fidelity and Deposit Company of Maryland v. 
Citizens State Bank, 11 N.E. (2d) 52. 


Fidelity and Deposit Company of Mary- 
land brought suit against Citizens State 
Bank for recovery of money paid by plain- 
tiff to Warren County as surety on the bond 
of the Treasurer of said County in an 
amount equal to the proceeds of two 
checks made payable to Emerson J. Davis, 
Treasurer of Warren County, which checks 
Davis had endorsed as Treasurer and as an 
individual and deposited in his personal ac- 
count in said bank and thereafter withdrew 
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the funds so deposited for his personal use. 

HELD: The judgment for the defendant 
bank affirmed on appeal. The court relied 
on Burns Annotated Statutes, 1933, Sec. 
31-109, which provides as follows: 


“If a fiduciary makes a deposit in a bank to his 
personal credit of checks drawn by him upon an 
account in his own name as fiduciary, or of 
checks payable to him as fiduciary, *** or if he 
otherwise makes a deposit of funds held by him as 
fiduciary, the bank receiving such deposit is not 
bound to inquire whether the fiduciary is com- 
mitting thereby a breach of his obligation as fidu- 
ciary; and the bank is authorized to pay the 
amount of the deposit or any part thereof upon the 
personal check of the fiduciary without being li- 
able to the principal, unless the bank receives 
the deposit or pays the check with actual knowl- 
edge that the fiduciary is committing a breach of 
his obligation as fiduciary in making such deposit 
or in drawing such check, or with knowledge of, 
such facts that its action in receiving the deposit 
or paying the check amounts to bad faith.” 


re) 


Assets—Protection — Right of Trus- 
tee To Stay of Execution Pending 


Appeal 


California—Supreme Court 


Bank of America Nationel Trust & Savings As- 
sociation v. Standard Oil Company, 94 Cal. Dec. 


523. 


Application for writ of supersedeas to 
stay execution of judgment. Petitioner 
Bank, as trustee under indenture exe- 
cuted by Bastanchury Company securing 
bonds, sold property to Bondholders’ Pro- 
tective Committee for $610,000. Contro- 
versy arising among various claimants as 
to disposition of proceeds of sale, trustee 
Bank brought suit for declaratory relief 
and instructions in administering its trust, 
and court ordered trustee to disburse 
some 91% of proceeds to Sunny Hills 
of Bondholders’ 


Ranch, Ince., assignee 
Committee, balance to non-depositing 
bondholders. Standard Oil Company and 


other defendant, claimants to fund, ap- 
pealed. Sunny Hills Ranch thereafter 
took out execution on judgment. Peti- 
tioner brought present proceeding for 
writ of supersedeas to stay execution. 
Writ granted. 

HELD: (1) Since judgment, without 
determining amount of costs.and expenses 
incurred by trustee under trust indenture, 
orders trustee to pay all such items, and 
since it appears from judgment that trus- 
tee holds other funds than those realized 
upon sale, judgment is not complete de- 
termination of rights of trustee and claim- 
ants to fund and is not judgment upon 
which execution may issue. 
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(2) Even if judgment were for stated 
amount, writ should issue since trustee 
should not be required to pay out trust 
funds pending appeal and have burden of 
recovering funds if judgment reversed or 


modified, even though claimant, Sunny 

Hills Ranch, apparently solvent. 
es © ns 

Distribution — Construction of Re- 


mainder after Trust for Life 


Kansas—Supreme Court 
Buxton v. Noble, 146 Kan. 67i. 


A will, which established a trust for the 
support, comfort and enjoyment of a life 
tenant and devised and bequeathed the re- 
mainder and the accretions thereto, if any, 
to four persons who were definitely ascer- 
tainable and who would take at once on the 
death of the life tenant, created a vested 
remainder. 

In construing a will, effect should be given’ 
to every word and clause if not inconsistent’ 
with the general intent as reflected by the 
entire will and a remainder will not be con- 
strued to be contingent which may, consis- 
tently with the words used and the inten- 
tion expressed, be deemed vested. 

The fact the interest of a remainderman 
may be of indefinite value or may ultimate- 
ly have no material value, does not prevent 
the creation of a vested remainder. 

The words in the instant will, “I give, de- 
vise and bequeath the residue thereof then 
remaining, if any .. .,” are words of pres- 
ent devise and bequest, and constitute a 
present grant and denote an intention of 
immediate vesting. The words “And on 
the death of my sister,” relate only to the 
time of actual enjoyment. 

The words “per capita, and not per 
stirpes,” following the words, “share and 
share alike,” need not be excised in order 
to construe the will as creating a vested 
remainder. They are not inconsistent with 
the creation of such a remainder and ap- 
pear to have been used to emphasize tes- 
tator’s intention to create a vested re- 
mainder under which the remaindermen 
would take “share and share alike,” direct- 
ly from him and not by representation. 

a, 

State Banks are subject to the New 
York State Unemployment Insurance Law, 
according to an opinion by Attorney Gen- 
eral John J. Bennett, Jr., denying the 


claim that State Banks which are mem- 
bers of the Federal Reserve System are 
instrumentalities of the United States. 
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Distribution — Effectiveness of Re- 
straint on Alienation 


Kansas—Supreme Court 
Bank of Powhattan v. Rooney, 146 Kan. 559. 


Where a testator by his will gave one 
son a life estate in certain real estate and 
an undivided interest, along with other de- 
visees, in certain other real estate, and the 
will had a provision that for three years 
from the death of testator the beneficiaries 
under the will should have the privilege of 
selling the land bequeathed them to an- 
other beneficiary but should not sell to an 
outsider until three years from the tes- 
tator’s death should have elapsed, but no 
provision for forfeiture, limitation over or 
other enforceable consequences for breach 
of the restriction was contained in the will, 
the restriction on alienation did not pre- 
vent the interest of the son from being sold 
on execution to pay a judgment. 


a 


Distribution—Elements of a Demon- 
strative Legacy 


Oregon—Supreme Court 


Marconnier v. Cohan et al., November 16, 1937. 


Suit to determine the proper construc- 
tion of the Last Will and Testament of 
Eliza M. Preston who died leaving an es- 
tate of an appraised value of $18,000 but 
which had a net value of only $12,000. 
Decedent left surviving her no children 
or other lineal descendants. Her nearest 
relatives were two brothers and a niece 
who live in the State of Washington, and 
a nephew Byrne Marconnier, son of a 
pre-deceased sister who lived in New York 
City. The will, so far as material pro- 
vides: 


“Third: I give and bequeath unto Byrne Mar- 
connier, my nephew, of New York City, the 
sum of $5000.00 to be paid from monies as and 
when received from my former husband Charles 
Bliss Preston, under and by virtue of that cer- 
tain agreement made and entered into by and 
between said Charles Bliss Preston and myself 
on or about November 18th, 1931, wherein and 
whereby said Charles Bliss Preston agreed to 
pay me the sum of twenty-five thousand dollars 
($25,000.00), said contract being in connection 
with divoree proceedings instituted by me against 
my said former husband, Charles Bliss Preston. 


Marconnier filed a Petition praying that 
the Will should be construed so as to 
create an absolute gift of $5000 in his 
favor entitling him to such sum from the 
general assets of the estate even though 
the proceeds of the fund specifically men- 
tioned in paragraph III of the will were 
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insufficient for that purpose. The testa- 
trix had no contract with her former hus- 
band wherein the latter agreed to pay 
her the sum of $25,000. She did have a 
property settlement contract providing 
for monthly payments. The executors of 
the estate collected only the sum of $600. 
due under such contract. The executors 
contended that Marconnier was entitled 
to receive only the sum of $600.00 and 
not $5,000.00. 

HELD: The sole question is whether 
the gift is a specific or demonstrative 
legacy. If it is a specific legacy Marcon- 
nier would receive only $600.00. If it is 
a demonstrative legacy he would receive 
$5,000.00. 


“A demonstrative legacy is a “gift of money or 
other property charged on a particular fund in 
such a way as not to amount to a gift of the 
corpus of the fund, or to evidence an intent to 
relieve the general estate from liability in case 
the fund fails. 

“Two elements are necessary to constitute a 
demonstrative legacy, viz, (1) it must appear 


first that the testator intended to make an un- * 


conditional gift in the nature of a _ general 
legacy; (2) the gift must be given with refer- 
ence to a particular fund as a primary source 
of payment.” 


The Testatrix by her Will did not clear- 
ly express her intention to make an ab- 
solute and unconditional request of $5,000. 
The use of the words ‘fas and when re- 
ceived” plainly denotes a contingency. 


a 


Distribution — Future Interests — 
Vested or Contingent 


California—District Court of Appeal 
Estate of Wallace, 91 Cal. App. Dec. 477. 


Decree of distribution in Wallace’s es- 
tate, following will, created residuary trust, 
income to be paid to widow to extent of 
$50.00 a month, balance of income to two 
daughters, and further provided that, upon 
death or remarriage of widow, trust to ter- 
minate and trustee to distribute balance 
remaining in trust fund to the two daugh- 
ters in equal proportions. One daughter, 
Margaret, predeceased widow. From de- 
cree distributing one-half of trust to Wal- 
lace’s heirs at law, Margaret’s heirs and 
administrator appeal, claiming her interest 
vested. 

HELD: Decree affirmed. Applying rule 
of Estate of Hamon, 136 Cal. App. 517 
court decided: 

No present title vested under decree or 
will in Margaret. To create vested remain- 
der it is necessary that there be present con- 
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veyance of future estate to beneficiary. 
Present title was vested in trustee, who was 
required to take independent action to pass 
title to beneficiaries. 

Cases falling within first category, name- 
ly interests vested, are Estate of Yates, 170 
Cal. 254; Hstate of Budd, 166 Cal. 286; 
Williams v. Williams, 73 Cal. 99; Estate of 
Reith, 144 Cal. 314; Estate of Backesto, 71 
Cal. App. 409. 

Examples of the second category, inter- 
ests not vested, in addition to principal 
case and Hamon case, are Re Rogers, 94 
Cal. 526; Estate of Blake, 157 Cal. 448; 
Rhoda v. County of Alameda, 134 Cal. App. 
726; Re Shoemake, 211 Cal. 457. 

See generally, Note L. R. A. 1915C, 1012; 
L. R. A. 1918E, 1097; 2 Simes on Future 
Interests, Sec. 347 et seq.; 26 Cal. Jur 1018; 
22 id. 799; Kales on Future Interests, Sec. 
329 et seq. 


a, 


Distribution—Residuary Clause—Ef- 
fect of Insufficiency of Assets — 
Interest on Legacies 


Massachusetts—Supreme Judicial Court 
Smith v. Livermore, 1937 A. S, 1293. 


A will contained a general residuary 
clause. It also contained a provision that 
if any of the legatees in the preceding 
clauses of the will should predecease the 
testator, their legacies should become 
part of the residue. The estate was in- 
sufficient to pay the legacies in full. Sev- 
eral of the legatees predeceased the tes- 
tator and some legacies failed for other 
causes. . 

HELD: The general rule is that the 
sums represented by legacies which lapse 
or fail remain a part of the general estate 
for distribution as if they had not been 
included in the will, and therefore avail- 
able to make up the deficiencies in the 
other legacies. The clause in the codicil 
giving such legacies to the residue does 
not change the rule. It meant merely 
that undisposed of property should go to 
the residuary legatee rather than as in- 
testate property. Interpreted naturally, 
the clause subjects the lapsed legacies to 
the usual rule, namely, that nothing passes 
to the residue until previous legacies have 
been satisfied. 

In the same case the testator devised 
his homestead to A for life upon certain 
conditions and provided she accepted it 
within thirty days, and if she did not, 
then to B for life upon similar terms; 
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and if neither accepted, then to C in fee, 
if he accepted it within a certain time. 
Both A and B declined, and C accepted. 
By the next clause in the will the tes- 
tator bequeathed a sum of money to 
trustees, in substance to pay the income 
to A for life if she accepted the home- 
stead, and if she did not, to B for life if 
she accepted it, and if she did not, and C 
did, to pay the principal to C discharged 
of all trusts. C contended that as it was 
a trust he was entitled to income from 
the testator’s death. 
_ HELD: He was not so entitled. If 
either of the life estates in the trust had 
come into, existence, the life tenant would 
have been entitled to the income from 
the testator’s death. As matters turned 
out, however, C was entitled absolutely 
to the fund, the only duty of the trustees 
being to pay it over to him when they re- 
ceived it. Hence it was like any other 
pecuniary legacy, due one year from the 
testator’s death and carrying interest at 
4% after that date. It could not reason- 
ably be interpreted that the legacy to C 
was intended for the maintenance of the 
homestead, since there was nothing in the 
will to prevent him from selling it at 
once. 


SS 


Drafting — Wills — Construction of 
Devise to Favor Vestedness 


Iowa—Supreme Court 
Hudnutt v. John Hancock Mutual Life Ins. Co., 
275 N. W. 581. 


Testator devised certain real estate un- 
to his son, Elmer, “for his use and bene- 
fit until the youngest son born to him 
arrives at the age of twenty years, or 
should said child not live to become twen- 
ty years of age, until January 1, 1940, 
after which the same shall be and become 
the property of my said son and. his 
heirs.”” Prior to the time when his young- 
est son reached twenty years of age, El- 
mer mortgaged the real estate. After a 
suit to foreclose the mortgage, the chil- 
dren of this devisee brought a suit to es- 
tablish their interests in this real estate 
claiming that their father was given a 
mere life estate with a contingent re- 
mainder over; that the remainder over 
was to the father and such of his heirs 
as were living when the youngest child 
reached the age of twenty years. 

HELD: 1. The words “and his heirs” 
used in the devise are words of limita- 
tion and not of purchase and merely de- 
scribe the estate Elmer was to receive. 
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2. In case of an ambiguity in a will, 
courts favor a construction not disinherit- 
ing those who would be entitled under an 
intestacy. 

3. A remainder will be construed as 
vested rather than contingent where pos- 
sible. 

4. The devise amounted to an abso- 
lute gift of the land to Elmer. Attempts 
to restrict his use of the land were in- 
valid. 


eS 


Guardianship—Statutory Penalty for 
Failure of Guardian to Account 
Held Unconstitutional — Liability 
on Bond 


Washington—Supreme Court 


In the Matter of the Guardianship of Robertson 
P. Deming. 92 Wash. Dec. 176. 


“The problems which arise in con- 
nection with the guardianships of 
wealthy children of impecunious par- 
ents are often difficult of solution.” 


So said the Washington Supreme Court 
in its long opinion passing on some of 
these problems. 


In 1920 Mrs. Deming died leaving her 
interest in the community estate valued 
at $2,237.50. In 1921 Mr. Deming was 
appointed guardian of the persons and 
estates of his three children and furn- 
ished a bond in the sum of $500.00. While 
acting as guardian Mr. Deming received 
something over $58,000.00, which came 
to his children from the estates of their 
maternal grandparents and an uncle. He 
also received $11,712.36 by way of in- 
terest and profits. In view of the receipt 
of this property an order was entered 
increasing the amount of the guardian’s 
bond to $100,000.00. 


In 1924 the Court signed an ex parte 
order reducing the bond from $100,000.00 
to $1,000.00 and providing that the secur- 
ities belonging to the guardian be de- 
posited with the Union National Bank, to 
be withdrawn only on court order. 

In March 1931 the court removed Mr. 
Deming as guardian and appointed Seattle 
Trust and Savings Bank in his place. Mr. 
Deming filed no account until September 
1931. In 1932 the court entered an or- 
der requiring Mr. Deming and his surety 
to pay $1,000.00, the amount which the 
court believed represented the amount 
of the bond upon which Mr. Deming’s 
surety was responsible. The surety prompt- 
ly paid this amount. 
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In 1935 Robertson Deming became of 
age. He filed exceptions to the reports 
of Seattle Trust and Savings Bank, as 
Guardian. The court required: a complete 
audit of the accounts of Mr. Deming as 
guardian and also audited the accounts 
of Seattle Trust and Savings Bank. After 
the accounting the trial court entered 
judgment against Mr. Deming and his 
surety in the sum of $82,493.25, includ- 
ing $7,127.08, statutory penalty of ten 
per cent. of the entire corpus of the 
guardian’s estate, for failure to file the 
guardian’s account at least once in every 
two years, as required by Section 1575 
of Remington’s Revised Statutes. The 
accounts of Seattle Trust and Savings 
Bank were found in order. 


HELD: The penalty section of the 
statute is unconstitutional as taking prop- 
erty without due process of law, inas- 
much as the assessment was not based 
upon any reasonable theory of compensa- 
tion for damages to the ward. 

As to the ex parte order of the Pro- 
bate Court reducing the amount of the 
guardian’s bond, the Court stated that, 
generally speaking, an ex parte order of 
the Superior Court entered in a probate 
proceeding should be considered as prima 
facie correct and valid. However, the 
$100,000.00 bond had become operative 
and the rights of the minors had become 
fixed thereunder. The wards were not 
represented at the time of entering the 
ex parte order and did not have their day 
in court. The court found that the en- 
try of the order reducing the amount of 
the guardian’s bond was improvident and 
should be set aside. Judgment was ac- 
cordingly entered against the surety on 
the basis of a $100,000.00 bond, crediting 
the surety, however, with the difference 
in the amount of premiums paid on the 
$1,000.00 bond and the amount of pre- 
miums due on the $100,000.00 bond up to 
the time of Mr. Deming’s removal as guar- 
dian in 1931. The ex parte order releas- 
ing the surety was set aside. 

The Supreme Court also considered the 
allowance and disallowance of numerous 
items in Mr. Deming’s account as guar- 
dian, and remanded the case, with instruc- 
tions to modify the decree and to receive 
further evidence if it deemed it advisable. 


- -————_0-——__—_ 


Trust Companies regrets to report the 
death of Russell Lee Bradford, a partner in 
Mitchell, Taylor, Capron & Marsh, our legal 
contributing firm from New York, 
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Investment Powers—Decisions, Hold- 
ing Stocks To Be Proper Invest- 
ment Where No Restriction to 
“Legals”, Reversed for Lack of 
Jurisdiction. 


Pennsylvania—Supreme Court 


Estate of Van Court Carwithen and Estate of 
William E. Donovan, decided Oct. 8, 1937. Peti- 
tions for reargument denied Nov. 12, 1937. 


[These companion cases arose on peti- 
tions for a declaratory judgment on the 
question whether a fiduciary may pur- 
chase with trust funds common and pre- 
ferred stocks where the instrument per- 
mits investments without regard to so- 
called legal lists. 

In the Carwithen Will, the trustee was 
authorized, inter alia, 

“3. To invest and reinvest, alter, vary 
and change investments and reinvestments 
from time to time, at discretion, without 
confining my Trustees to what are known 
as Legal Investments. I authorize my 
Trustees, in their discretion, to retain 
without liability, any of my investments 
in the form in which they may be at the 
time of my decease. 

“6. To exercise any option to sub- 
scribe for new stocks or bonds or certifi- 
cates, or other instruments in the nature 
thereof, which may be given to them as 
the holders of any stocks or bonds or cer- 
tificates, or other instruments in the na- 
ture thereof, belonging to my estate.” 

The lower court held: (1) The will gives 
the fiduciaries complete discretion as to 
“investments.” 

(2) The word “investments,” as em- 
ployed by the testator, included common 
and preferred stocks, since he expressly 
permitted his trustees to retain any of his 
“investments,” which at the time, con- 
sisted largely of stocks. 


(3) There is no principle or rule of 
law, independent of the will, which pre- 
vents the trustees from dealing in stocks, 
subject to review by the court and meas- 
ured by the standards of common care, 
common caution and common prudence. 
The modern stock market offers oppor- 
tunities for investment substantially as 
safe as mortgages and bonds. “The ten- 
dency we are reflecting in this opinion is 
the tendency of the country.” 

In the Donovan case, the language of 
the will was as follows: 

“In Trust, to invest, reinvest and keep 
invested the principal thereof in safe, 
sound and substantial securities, accord- 
ing to their best judgment and discretion, 


without confining my said trustees to what 
are technically known as legal invest- 
ments.” 

The lower court held: “Securities” in- 
clude common and preferred stock. The 
words “safe, sound and substantial’? em- 
phasize the duty to observe the estab- 
lished rule of due care and prudence in 
making investments. “Securities” in the 
mind of ordinary persons signifies stocks 
as well as bonds, and judicial and legis- 
lative histpry supports this view of the 
word. 

The other rulings of the Carwithen case 
were followed.*] 

On appeal, the judgments in both cases 
were reversed and the petitions dismissed, 
with costs to be paid out of the principal 
of the estates. 

HELD: The court is not vested with jur- 
isdiction to give advice merely. Here, there 
is no actual controversy; there may be 
one some day if the trustees fail in the 
measure of their duty with resulting loss, 
but the circumstances cannot be antici- 
pated. 

The contingent character of the cir- 
cumstances presented by petitioners takes 
the case out of the class in which the 
court will enter declaratory judgments. 


They aver that it is their desire and in- 
tent, from time to time, to invest avail- 
able funds in such high grade stocks as 
they may deem proper. The contingen- 
cies inherent therein might upon occur- 
ring reduce the decree to mere advice. 

Even if the decree were granted, the 
trustees would be required to justify their 
investment if challenged for resulting 
loss. Until a trustee has exercised his 
powers by investing, the court has noth- 
ing from which to determine whether his 
act as a whole shall be confirmed. 

*From the report in 64 Trust Companies Maga- 

zine 255 (Feb. 1937). 
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Life Tenant and Remainderman—An- 
nuity Per Autre Vie Payable After 
Death of Annuitant 


Massachusetts—Supreme Judicial Court 
Harrison v. Marden, 1937 A. S. 1161. 


A residuary trust for the life of the tes- 
tator’s widow provided for several annuities 
to be paid out of the income, the balance 
to go to the widow. Among the annuities 
was the following:—“I direct my said trus- 
tees to pay from said net income the sum 
of $2500 in each year to each of my grand- 
children, A and B for and during the term 
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of the life of my said wife”. One of the 
grandchildren died during the life of the 
wife. 

HELD: The income was _ specifically 
given, not for the life of the beneficiary, but 
for the life of the widow. Hence it did 
not terminate on the death of the annui- 
tant, but went to her personal representa- 
tive for the balance of the period. (Good 
discussion of authorities.) 

a 


Life Tenant and Remainderman—Ap- 
portionment of Dividend Accruing 
During Lifetime of Life Tenant— 
Sale of Securities “Cum Dividend” 


England—High Court of Justice, 
Chancery Division 


In Re Winterstoke’s Will Trusts, English Weekly 
Notes (1937) 348. 


The testator died on January 29th, 1911, 
having by his Will dated July 15th, 1907, 
created certain trusts for a tenant for life 
and, subject thereto, for various remainder- 
men. The tenant for life died on Septem- 
ber 22nd, 1936. The Estate included or- 
dinary stocks on which the final dividend 
for the financial year ending on October 


31st, 1936, was to be declared and payable 


in March, 1937. The trustees sold certain 
of the stocks to pay death duties selling in 
every case “cum dividend” so that no cur- 
rent dividend was received by them. An 
apportionnrent of the dividend accruing 
from the date of the last payment of divi- 
dend until the date of the death of the ten- 
ant for life showed that the amount was 
more than £2160. On an application by 
the trustees for the advice and direction of 
the Court, 

HELD: The trustees ought not to treat 
the whole of the purchase price as capital, 
but ought to apportion it between the re- 
maindermen and the executors of the ten- 
ant for life by paying over to the executors 
of the tenant for life, out of the purchase 
price, £2160. 

His Lordship was not disposed to say that 
trustees who sold before the end of the divi- 
dend period, and, without the question being 
raised by anybody, failed to account to the 
executors of the tenant for life for the ap- 
portioned dividend and allowed the whole 
purchase money to be.taken by the remain- 
dermen, would necessarily be liable for 
breach of trust. In smaller cases, and pos- 
sibly even in large cases, it had no doubt 
been the practice not to make any special 
reservation for the tenant for life or to 
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account to his executors for the sum of the 
apportioned dividend, but it appeared to 
his Lordship that when the question had 
been raised and there was no difficulty in 
ascertaining the figure which would be pay- 
able to the executors of the tenant for life 
it would be perfectly proper for the trustees 
to deal with the matter by accounting to 
the executors of the tenant for life for the 
apportioned dividend. 


ea aoe 


Life Tenant and Remainderman — 
Principal and Income — Apportion- 
ment of Proceeds of Real Property 
Acquired Upon Foreclosure of 
Mortgages 


New York—Court of Appeals 
Matter of Otis, 276 N. Y. 


In this case the Court of Appeals sought 
to further clarify the rules laid down in 
In re Chapal, 269 N.Y. 464 [62 Trust Com- 
panies 240 (Feb. 1936)] dealing with the 
apportionment between principal and in- 
come of the proceeds of sale of real proper- 
ty previously acquired upon the foreclosure 
of a mortgage. The court modified a de- 
cision of the Surrogate of New York County 
reported below, 158 Misc. 808 [62 Trust 
Companies 348 (March 1936)] which had 
been unanimously affirmed without opinion 
by the Appellate Division. 

HELD: 1. The ruling of the Surrogate 
[that, in determining the amount of income 
unpaid upon the investment, interest should 
be computed at the rate reserved in the 
mortgage to the date of the acquisition of 
title by the trustee and thereafter at the 
rate which currently prevailed for legal in- 
vestments] should be reversed and that such 
interest should be computed from the date 
of default to the date of the final sale of 
the property at the rate reserved in the 
mortgage. 

2. The ruling of the Surrogate [that 
interest should be paid to income benefici- 
aries on funds advanced from principal for 
carrying charges] should be reversed and 
that no interest should be allowed upon such 
advances. 

38. The ruling of the Surrogate [that, 
when property is sold for cash and a pur- 
chase money mortgage, both the cash and 
the purchase money mortgage should be ap- 
portioned between principal and income] 
should be affirmed. 

4. The ruling of the Surrogate [that, 
when Home Owners Loan bonds are received 
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in exchange for the original mortgage, the 
salvage still continues and upon the sale of 
the bonds the proceeds should be appor- 
tioned ]should be reversed on the ground 
that the acceptance of Home Owners Loan 
bonds or other securities legal for the in- 
vestment of trust funds does not constitute 
a salvage and all of such bonds or the en- 
tire proceeds of sale thereof should be al- 
located to principal. 


5. The holding of the Surrogate [that 
any surplus rents received from the real 
property after reimbursing principal for 
advances should be retained by the trustees 
until the property is sold] should be re- 
versed and the trustee may distribute such 
surplus income in his discretion which 
“should be exercised with appropriate re- 
gard for the fact that unless a life tenant 
gets cash he does not get anything in the 
here and now.” 


Although the court’s attention was direct- 
ed in the briefs to the rules adopted by 
the Pennsylvania Supreme Court in Nird- 
linger’s Estate, 193 Atl. 30, [65 Trust Com- 
panies 121 (July 1937), 315 (Sept. 1937)], 
it evidently did not feel free to depart so 
radically from the bases of its prior de- 
cisions. 


—_o——_—_ 


Powers—Foreign — Effect of Non- 
Registration of Foreign Fiduciary 
On Validity of Mortgage 


Ontario—High Court of Justice 

The Montreal Trust Co. v. The Abitibi Power 

and Paper Co., Ontario Weekly Notes (1937) 617. 

A bond mortgage on assets in Ontario 
was made in favor of a Canadian trustee 
with a foreign company as authenticating 
trustee. The foreign company was not 
registered as a trust company under the 
Loan and Trust Corporation Act nor was 
it licensed under the Ontario Extra-Pro- 
vincial Corporations Act, R.S.O. 1927, Chap- 
ter 219. In an action for a declaration 
that the mortgage was a valid charge on 
the assets of defendant company, questions 
were raised as to whether the foreign 
authenticating trustee undertook or trans- 
acted the business of a trust company in 
Ontario contrary to the statute and whether 
if Section 135 (1) of the statute was viol- 
ated, such violation affected the validity of 
the mortgage and deed of trust. 

HELD: 1. Such an arrangement made 
by a foreign company with a trust company 
in Ontario, in whom the title to the proper- 
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ty is vested, did not of itself make that for- 
eign company a trust company in Ontario 
within the meaning of the Statute. The 
mortgage in question was a valid charge 
upon the assets of the defendant company. 
2. Even if it could be said that the for- 
eign company, by the obligations which it 
assumed, fell within the prohibition of the 
Statute, it could not be held that the Legis- 
lature intended to make contracts such as 
the one in question, involving heavy obliga- 
tions on the part of the trust company, il- 
legal, void and unenforceable. His Lord- 
ship pointed out that while a penalty is 
imposed under our Act on an unregistered 
company for transtacting the business of a 
trust company, there is nothing that says 
the transaction itself is invalid or void. 


“Reading the definition of section 1 (q) 
with section 135 (1), it is clear that it is 
the undertaking or transacting of the busi- 
ness of a trust company in Ontario by an 
unregistered company that the Act is pro- 
hibiting, not the single act or transaction. 
It has to do with the activities of the com- 
pany as a company, not the isolated con- 
tract. The ordinary operation and the gen- 
eral character of the company’s business 
must determine whether it is within the 
prohibition or not.” 
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Taxation—Estate — Double Domicile 
—Federal Interpleader Act Inap- 
plicable 


United States—Supreme Court 


Worcester County Trust Company v. Riley, de- 
cided December 6, 1937. 


In this case, the trust company sought to 
avail itself of the Federal Interpleader Act, 
Section 24 (26) of the Judicial Code as 
amended January 20th, 1936, Chapter 13, 
Section 1, 49 St. 1096, by citing the tax 
officials of California and Massachusetts. 
See the reports in 62 Trust Companies 675 
(June 1936) and 64 Id. 514 (April, 1937) 
for facts and lower court rulings. Purpose 
of the suit was to have the Federal Court 
determine which group of taxing officials 
had the right to tax so that the estate 
vould not be subject to double taxation. 


Mr. Justice Stone speaking for the 
Supreme Court held that the record in the 
case failed to show that the California of- 
ficials had assessed taxes and further that 
the statutes in that State gave an oppor- 
tunity for the representatives of a decedent 
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to establish the fact that the decedent was 
domiciled elsewhere. The court further said 
that the relief sought by the executor was 
not within the purview of the Federal In- 
terpleader statute, and that neither the 
14th Amendment nor the full faith and 
credit clause of the constitution required 
uniformity in the decisions of the Courts of 
the different states as to the place of dom- 
icile where the exertion of the state power 
is dependent upon domicile within its boun- 
daries. The right of the executor to main- 
tain the action was denied. 


NOTE. The right to levy and collect 
death taxes on intangible personal property 
is conceded to rest with the state in which 
the decedent was domiciled. In recent years 
when estates have consisted largely of in- 
tangibles the decisions of the various state 
courts in determining the question of dom- 
icile are irreconcilable, often resulting in 
double taxation, as so aptly illustrated in 
the estate of John T. Dorrance. It would 
seem, however, that no relief can be af- 
forded through the medium of the Federal 
Courts as such taxation violates no pro- 
vision of the Federal Constitution or the 
amendments _ thereto. (See Worcester 
County Trust Company v. Riley, supra, and 
Hill v. Martin, 296 U. S. 393. 


It is interesting to note, however, that 
there is now pending a suit in the Supreme 
Court of the United States filed by the 
State of Texas against the State of New 
York and others in which the Court is ask- 
ed to determine the domicile of a decedent 
against whose estate parties plaintiff and 
defendant have asserted the right to tax 
on the assumption that a decedent at the 
time of his death was domiciled in their 
respective states. 
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Taxation—Estate and Inheritance — 
Gift Inter Vivos—Death Of Donee 
Before Death Of Donor — Which 
Estate Liable for Payment of Duty 
— Duty Payable Proportionately 
Out of Legacies 


Ontario—High Court of Justice 
Re Boyd, Ontario Weekly Notes (1937) 589. 


John B. died in 1932. His widow, Mary 
died in 1937, leaving a will. The will of 
John B., directed the executors to pay all 
succession duties upon all legacies and 
gifts given by clause 3 of the will, but on 
no subsequent legacies given by the will. 
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The residue of the estate after provision 
was made for a monument to John and 
his wife was to be invested and the income 
paid to the testator’s wife for life or until 
her remarriage and after the death or re- 
marriage of the widow, the corpus of the 
estate was bequeathed in various pecuniary 
legacies certain of which were for charit- 
able purposes. 

In the year 1918 Mary had made a gift 
in favor of her husband, by transferring 
and conveying to him all her interest in 
the capital stock of a certain company and 
the money or proceeds received from the 
realization of the assets of this company 
formed a large part of the estate of John B. 

The executors of the two estates applied 
to the Court for advice and direction upon 
two questions, namely: 

1. Is the succession duty payable under 
the Ontario Succession Duty Act, 1934, and 
amending Acts payable on the gift made 
by Mary to John, out of property given by 
Mary B. to her husband John B. or out 
of the property left by the said Mary B. 
at her death? 

1. If the duty is payable out of the es- 
tate of John B., is the Succession Duty on 
the gift from Mary B., payable out of the 
residue of the estate or proportionately out 
of the share or interest of each of the lega- 
tees under the will of the said John B.? 


HELD: 1. The duty was payable out of 
the property given by Mary B. to her hus- . 
band, that is out of the latter’s estate, part 
of which estate was made up of the gift in 
question. 


2. . The duty was payable proportionately 
out of the share or interest of each of the 
legatees under the will of John B. as were 
not exempted from payment of succession 
duty by the will itself. 


“The outstanding principle present 
throughout the whole Act is that it is prop- 
erty which is liable for the duty in the 
first instance”: 


“Although the gift from Mary Boyd to 
her husband was actually made in the year 
1918, and he then became the owner and 
possessor of the shares of the capital stock 
in an incorporated company given to him, 
nevertheless by virtue of sec. 6 (2) (b) (ii) 
of the Act, for the purposes of succession 
duty, such property being the subject of 
the gift is deemed to pass to the donee only 
upon the death of the donor, Mary Boyd. 
The circumstance that the donor of the gift 
died some years subsequent to the death 
of the donee does not effect a change in the 
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result as to the property upon which the 
duty is to be charged. Upon the death of 
Mary Boyd, on the 6th February, 1937, the 
gift, which in this instance consisted of 
the shares of stock which were subsequently 
converted into money, is deemed, by the ar- 
tifial operation of the statute, to then have 
passed to the donee John Boyd, or in this 
case, to his estate, although he had actual 
ownership and possession of the gift since 
the year 1918.” 


— 


Taxation — Inheritance — Situs of 
Shares—Branch Share Registries 


Province of Quebec—Superior Court 
Toronto General Trusts v. The King, 75 S. C. 449. 


The plaintiff was named as executor of 
the will of the late A. W. Austin, who died 
at Toronto, Ontario, where he was domicil- 
ed at the date of his death and where the 
will was made and probated. Included ir 
the estate were a large number of shares 
of the stock of Consolidated Mining & Smelt- 
ing Company of Canada Limited, a com- 
pany which had its chief place of business 
at Montreal and which also had an office 
for the transfer and register of shares at 
Toronto. The certificates for the shares in 
question were actually situated in Toronto, 
in the Province of Ontario, but the shares 
were registered on the share register at 
Montreal, in the Province of Quebec. The 
‘ Province of Quebec claimed succession dut- 
ies in respect of the shares mentioned, on 
the ground that since the head office of the 
company and the register on which the 
shares were registered were in the Province 
of Quebec the shares must be considered 
as being locally situated in the Province 
and therefore liable to taxation under its 
Succession Duties Act. 

In order to obtain the transfer of the 
assets of the estate, the Toronto General 
Trusts paid the Province of Quebec the 
amount of succession duty claimed, under 
protest, and then took this action against 
the King in right of the Province of Que. 
bec, to recover back the money so paid. 

The Quebec Succession Duties’ Act im- 
poses a tax on “all property, movable or im- 
movable, actually situate within the Pro. 
vince, and all debts which were owing to 
the deceased .... or are due by a debtor 
domiciled therein.” 

Under the Canadian authorities, particu- 
larly the case of Brassard v. Smith (1925) 
A.C. 371, liability for succession duties de- 
pends on the situation of the shares and 
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shares are deemed to be locally situated in 
the place where they can be effectively 
dealt in, that is when they can be trans- 
ferred. 

In the present case, it was possible under 
the by-laws of the company and the laws 
of the Province to transfer those on the 
branch share register in Toronto, notwith- 
standing the fact that they were actually 
registered on the register at Montreal. 

There was also a question as to whether 
a dividend declared by the company was 
subject to taxation in the Province of 
Quebec. 

HELD: The dividend was a debt due by 
a debtor (the company) domiciled within 
the Province and was therefore subject to 
taxation in the Province of Quebec under 
its Succession Duties Act. On the other 
hand, the shares were not a debt owing 
to the deceased, nor were they situate with- 
in the Province because they could be ef- 
fectively dealt with in Toronto in the Pro- 
vince of Ontario, and therefore succession 
duties were not exigible in the Province of 
Quebec in respect of the shares. 

Se 


Introducing Our Legal Editors 


Squire R. Ogden 


Squire R. Ogden, legal contributing editor 
for Kentucky, was born in Winchester, Ken- 
tucky, September 9, 1898. His preparatory 
education was obtained in the public schools 
of that city. He was graduated from 
Georgetown College, Georgetown, Kentucky, 
with degree of A.B., in 1920. He received 
his law degree from Harvard Law School. 
Mr. Ogden is a member of Kappa Alpha 
(Sou.) Fraternity, the Louisville, Ken- 
tucky State and American Bar Associa- 
tions. 

——_—_o—__—_—_— 
Detroit Trust Institution Upheld 


In a suit brought by the Detroit Bar As- 
sociation against the Union Guardian Trust 
Company of Detroit, seeking to enjoin it 
from “practicing law”, the Michigan Su- 
preme Court has sustained every contention 
of the trust companies. The court, in one 
of its most important rulings, held that 
“|. the drafting of trust agreements is 
no more the practice of law . . . than does 
the ordinary run of agreements in the every 
day activities of the commercial world.” 

Since a very vigorous motion for rehear- 
ing has been filed, a complete comment on 
this case must await determination of the 
motion. 
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